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THE ROLE OF FEDERAL ELECTRIC UTILITIES 


THURSDAY, MAY 13, 1999 

House of Representatives, 

Committee on Commerce, 
Subcommittee on Energy and Power, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2123, Rayburn House Office Building, Hon. J oe Barton (chairman) 
presiding. 

Members present: Representatives Barton, Stearns, Largent, 
Burr, Whitfield, Norwood, Rogan, Shimkus, Shadegg, Pickering, 
Fossella, Bryant, Bliley (ex officio). Hall, McCarthy, Sawyer, Mar- 
key, Rush, Wynn, and Dingell (ex officio). 

Also present: Representative] enkins. 

Staff present: J oe Kelli her, majority counsel; Ramsen Betfarhad, 
majority counsel; J eff Krilla, majority counsel; Curry Hagerty, ma- 
jority counsel; Cathy Van Way, majority counsel; Donn Salvosa, 
legislative clerk; Sue Sheridan, minority counsel, and Rick Kessler, 
minority professional staff member. 

Mr. Barton. The Subcommittee on Energy and Power of the 
Commerce Committee hearing on the "Electric Competition: Role of 
Federal Electric Utilities" will come to order. 

Today the subcommittee continues its hearing on electric com- 
petition, with the focus on the role of Federal electric utilities in 
the competitive electric market. This hearing, like the others before 
it, focuses on core Federal issues; issues that States have little or 
no authority to address; issues that can only be addressed by the 
Congress. It is clear that the role of the F^eral electric utilities 
in a competitive electric market can only be addressed by Federal 
legislation since the States have no regulatory authority over Fed- 
eral agencies like the Tennessee Valley Authority and Bonneville. 

One of the biggest questions at this hearing, like the others be- 
fore it, is whether the current situation is acceptable. The testi- 
mony of the witnesses indicates that the status quo with respect 
to Federal electric utilities is not acceptable. Under the status quo. 
Federal law prevents any kind of competition in the Tennessee Val- 
ley. TVA's wholesale customers have to buy from TVA. Under the 
status quo, the taxpayers may have to bail out TVA and Bonneville 
in the event that they cannot pay their debts. Under the status 
quo, the transmission systems of the Federal electric utilities are 
subject to a different set of rules than those that govern the rest 
of the transmission system, and the Federal electric utilities can 
discriminate against their rivals. 

( 1 ) 
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Fortunately, there is strong support in the Tennessee Valley and 
the Pacific Northwest for F^eral electric legislation that reforms 
the current role of TVA and Bonneville in competitive electric mar- 
kets. Those regions, and their congressional delegations, have ad- 
dressed many difficult issues. I want to commend them for the 
progress that they have made. I support what they have done. I 
hope that today's hearing will allow additional progress to be made. 
I believe that is possible. 

Let me suggest a few things that we should keep in mind as we 
go through the hearing today. I don't think the Congress will ap- 
prove legislation that allows TVA and the Pacific Northwest to con- 
tinue to enjoy preferential access to low-cost Federal power systems 
if those regions do not assume responsibility for TVA and Bonne- 
ville's debts. I also think Congress will want to assure the future 
operation of the Federal electric utilities do not pose risks to the 
taxpayers. I think that Federal electric utilities will have to be sub- 
ject to additional FERC regulation, especially of their transmission 
systems, to ensure that they do not have an unfair competitive ad- 
vantage over their competitors. 

The testimony of the witnesses is similar to the testimony of the 
witnesses at prior hearings on one important point: the call for 
Congress to pass electricity reform legislation. TVA's customers are 
calling for Federal legislation to eliminate the barriers in Federal 
law to wholesale competition. Bonneville's customers are also call- 
ing for Federal legislation to reform Bonneville's role in the mar- 
ket. 

I intend to work closely with congressional delegations from 
these affected regions, members of the subcommittee, and members 
of the full committee, to develop comprehensive legislation that ad- 
dresses regional concerns and also protects the National interest. 

I look forward to the hearing today, and to hearing the testimony 
of the witnesses that we have before us. 

With that, I would like to recognize the distinguished chairman 
of the full committee, Mr. Bliley, for an opening statement. 

Chairman Bliley. Thank you, Mr. Chairman. I want to com- 
mend you for holding this timely hearing on the role of Federal 
electric utilities in a competitive electricity power market. This is 
an important issue, not only because Federal electric power has a 
direct impact on many States, but more significantly, because of its 
impact on the national power market. 

The Federal Government assumed its role as an electricity gener- 
ator and marketer over 60 years ago. Federal projects were in- 
tended to control floods, promote river transportation, supply water 
for farms and rural communities, and ultimately, and foster em- 
ployment and economic growth in regions of the country that were 
economically less vibrant. Federal power helped advance important 
goals. I think in many areas victory has been declared. 

Today, the original rationale for having the Federal Government 
in the electric power business is far less compelling than it was 60 
years ago. You have heard me say I don't believe the Federal Gov- 
ernment should be in the power business, but it is. So accepting 
that, we must figure out how to integrate the Federal utilities into 
a competitive market, with minimum distortion to national electric 
markets. 
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For example, some 50,000 circuit-miles of the Nation's trans- 
mission capacity is controlled by Federal electric utilities and is 
outside the open access mandates of the Energy Policy Act and 
FERC's Order 888. I believe we need to explore uniform regulation 
of all transmission lines, r^ardless of ownership. As I have stated 
before, benefits of competition in the electricity markets must flow 
to consumers and businesses alike. That includes homes and busi- 
nesses in the Tennessee Valley and the Pacific Northwest. 

I believe that the electricity power market must be national, 
open, robust, and competitive. That means all consumers, no mat- 
ter their size, where they are located, or who they are presently 
served by, must be able to choose their power supplier. 

Again, Mr. Chairman, I commend you for holding this hearing. 

I applaud the member working group you and Mr. Pickering and 
others are leading. I want to move out smartly on putting together 
a comprehensive package— and I mean comprehensive. I look for- 
ward to hearing the testimony of the witnesses. I thank you for 
yielding me this time. 

Mr. Barton. Thank you, Mr. Chairman. We now recognize the 
distinguished ranking member of the full committee, Mr. Dingell, 
for an opening statement. 

Mr. Dingell. Mr. Chairman, I thank you. I commend you for 
holding these hearings. I would note that a couple of matters in the 
last couple of days have distressed me. One of which is the possi- 
bility that we will have a difficulty getting the required number of 
witnesses to explore properly all aspects of the different bills before 
the committee. That would include, of course, concerns about what 
the administration proposes to do; the impact of this legislation, if 
it moves forward, on the environment, on industry, on reliability, 
on investors, shareholders, and bond holders. I hope that the Chair 
will be very careful to see to it that we have full and thorough in- 
quiries into these matters, and witnesses that might be needed to 
accomplish full and careful hearings. That would include, of course, 
questions of impact of this legislation on places like the TVA areas 
and the Bonneville areas, where the major utilities and distributors 
and generators of power function under different exemptions from 
regulations, the anti-trust laws; and have a number of special pref- 
erences, including extensive subsidies. 

I think we need to know how they will be affected, and how de- 
regulation, which would permit them to function outside of their 
service areas, would affect other utilities. I hope the Chair will give 
very careful attention to the need to hear from all of the witnesses, 
including some that the minority will be suggesting to the leader- 
ship of this committee in the hope of being helpful. 

I would also add that I am somewhat troubled about the fact 
that the staff of the minority was excluded from certain meetings 
which were held here to discuss these matters. That was done 
under the invitation to the meeting. I found this to be intensely 
distressing, personally. I did not get evidence of the kind of co- 
operation that I keep hearing the majority wishes to afford the mi- 
nority, and wishes minority to afford in return. I would hope that 
perhaps the Chair, in his wisdom, would address this question. As 
I have observed, it has been very distressing to me. Probably that 
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distress would reflect itself in these proceedings in a fashion which 
might inhibit the orderly processing of this business. 

Now, Mr. Chairman, I am pleased to note that you are consid- 
ering the TVA and the Bonneville Power Administration. They 
achieve unique advantages for themselves and for the areas that 
they serve. We will want to necessarily know whether they should 
continue to achieve these advantages, and how they will impact the 
other parts of the country and other areas that are served. I would 
note that times have changed since the days when retail electric 
markets were served by a single supplier generating most, if not 
all, of its own power. 

In that era. Federal power marketers, like other monopolies, 
were assigned to serve a specific region. They provided fine service. 
Consumers outside these special areas could only envy the low 
prices that TVA and Bonneville offered, and the industries whose 
low prices attracted them to that region. This was, of course, 
through generous financial backing of the Federal Government. 

Today, these giant generators face a more complex world. Bonne- 
ville is trying to work off billions of dollars in nuclear-related 
stranded costs. It may be responsible for years of significant new 
costs for fish and wildlife conservation measures, which should be 
a matter into which this committee will inquire carefully. Because 
the preservation of the fishery resources of the Northwest are not 
a local concern, but are a national concern. They involve the pos- 
sible extinction of whole strains of existing wild salmon stocks, a 
great calamity for the Nation and for the area. I hope that this will 
be a matter of great concern to this committee. 

Again this presents an interesting development and an inter- 
esting dilemma. Muni's, rural co-ops, private utilities and indus- 
trial customers in these areas all express interest in the benefits 
of retaining competition, so long as they can retain an option to 
purchase this Federal power; i.e., a first call, or a first right of re- 
fusal, while at the same time being able to sell outside of their 
service area. Who can blame them? They have anti-trust exemp- 
tions. They have special exemptions from regulations. They have a 
very fine situation where they get an extensive and generous Fed- 
eral subsidy. I confess that my constituents, like anybody else of 
logic and good sense, would like to see a similar right to favorable, 
and indeed, special treatment. After all, we all only want just a fair 
advantage in this world. 

The question for this subcommittee to consider then is what will 
be the role of TVA, Bonneville, and other Federal agencies? What 
role will they play in a more competitive electricity market? Flow 
will they affect the services of other electricity suppliers? Flow will 
they continue to function? Will they continue to have subsidies 
while they sell outside of their regions? That is an interesting ques- 
tion. Should regional customers have the best of both worlds: a mo- 
nopoly with respect to purchasing Federal power, and all the poten- 
tial benefits of competition without the risks? Is this progress, or 
is it simply a retooled version of traditional, regional preference 
that benefits just a few, courtesy of the financial backing of many? 

I want to commend you, also, Mr. Chairman, for your willingness 
to hold a hearing on the administration bill. This, as I have noted, 
is a fine bill. It is marketed to us as a deregulation bill. But as I 
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Icx3k at it, it contains many fine examples of new environmental 
regulation, subsidies and things of that kind, into which the com- 
mittee should inquire with extraordinary care. 

Indeed, in any event, these will be interesting hearings. I look 
forward to a thorough and careful explanation of the matters in 
question here today. Thank you, Mr. Cnairman. 

Mr. Barton. Thank you. Congressman. Before the ranking mem- 
ber, Mr. Hall, proceeds, I did not hear exactly what you said about 
some of the process concerns on the working group that we have 
established. So I will have to read your statement. 

Mr. Dingell. I will make a copy of the letter that was sent out 
on the invitation, which invited members, but which I interpreted 
and our staff interpreted as excluding them from the working 
group. I would think this starts group's efforts out under a very 
dark star. I would hope that the Chair would be interested enough 
in that to see that that did not occur. 

Mr. Barton. Well, it would certainly be counterproductive to es- 
tablish a working group with the intent to exclude anyone. So I am 
going to reserve the right, until I read this letter. I assure the gen- 
tleman from Michigan that I am trying to be inclusive, not exclu- 
sive. If we want to include anyone at all, it is the distinguished 
gentleman from Virginia, Mr. Bliley, and the distinguished gen- 
tleman from Michigan, Mr. Dingell. 

Mr. Dingell. Thank you. I knew the Chair, when this complaint 
was raised, would be as concerned as I was about the exclusionary 
practices that I saw in this unfortunate letter. 

Mr. Barton. I am always concerned when anybody of my sub- 
committee or full committee is concerned. We now recognize Mr. 
Hall for an opening statement. 

Mr. Hall. Mr. Chairman, I agree. We ought to let Bliley and 
Dingell in on anything that is going on. 

The title of today's hearing, 'The Role of the Federal Utilities," 
can raise a real question of whether or not there should be a role. 

I don't believe that is the intent implied in the title, but I want to 
make it clear that I believe there is a role. 

The question that is really before us is how Federal utilities con- 
duct their business. How will their business practices need to 
change as States throughout the country embark on restructuring 
investment-owned utilities? My State is underway on it right now. 
In a word, the question is not the business role, but, I think, the 
business behavior. 

The Tennessee Valley Authority, Bonneville Power Administra- 
tion and the other PMAs, including the Southwest Power Adminis- 
tration which is in my district, have a long and storied history pro- 
viding dependable, low-cost power to their service areas. They lit- 
erally electrified the countryside in the 1930's and 1940's. They 
brought economic development and a new and better way of life to 
hundreds of thousands of people. They were established as regional 
entities and have been devoted to remaining regional entities 
throughout their existence. 

That was all good and well under the pluralistic electric system 
where investor-owned electric utilities, public power systems and 
rural electric cooperatives operated in discrete service areas. How- 
ever, the drive to bring competition to this industry is putting new 
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pressures on the Government utilities who have operated under 
substantiality different rules, and largely without regulation. 

There is going to be some changes. Competition and the goal of 
the establishment of a nationwide electric market are causing us 
to rethink how the Federal utilities behave, and how they can be 
restructured to become strong but fair players in the electric indus- 
try of the future. Should they remain regional entities? Should the 
benefits of their low-cost power be made more available to those 
elsewhere? There is a delicate balance on a number of issues like 
this— one that needs to be struck as we consider whether to take 
up Federal electric utility restructure legislation. If so, how? 

Let me mention just one example where striking this balance is 
made difficult. Kaiser Aluminum operates an aluminum extrusion 
plant in Sherman, Texas, in my district. Their source of aluminum 
IS Kaiser's aluminum smelter in the Northwest, served by BPA as 
one of its direct-service industries. Loss of that smelter as a result 
of high electric rates would most certainly put the Sherman plant 
in jeopardy. 

So as we begin to deal with making changes in the Federal elec- 
tric utilities, we need to recognize that these are difficult questions. 
As a committee, we need to be fully informed before we make our 
decisions. Snap judgments, based on fragmentary information or 
hearsay is the worst way to legislate. Mr. Chairman, it is not the 
way I have ever seen you operate, and I don't expect to see that 
now. 

I thank you for the time that you have given me and for the co- 
operation that you have extended to us. I would ask unanimous 
consent that members be allowed to submit questions to these wit- 
nesses, because I am going to have to be going and coming. We 
have other committee meetings today. I would ask you to leave the 
record open for their answer. I yield back my time. 

Mr. Barton. Without objection. The gentleman from Georgia, 
Mr. Norwood, is recognized for an opening statement. 

Mr. Norwood. Thank you, Mr. Chairman. Thank you very much 
for holding these hearings today on perhaps what is one of the 
most complex issues surrounding the whole electricity restruc- 
turing debate. That is: Flow do we create the ideal goal of a level 
playing field for all electricity suppliers, as we seek to give better 
service and lower rates to their customers? Flopefully, this hearing 
today will shed some light on that, Mr. Chairman. It has sort of 
been my experience in Washington that everybody wants a level 
playing fiela. They just wanted it tilted in their direction. 

As we all know, electricity in the United States is generated, 
transmitted, and distributed by a variety of suppliers who are sub- 
ject to differing levels of Federal and State regulation, with a vari- 
ety of taxation schemes and dissimilar l^al and corporate struc- 
tures. Now that we know this, it is conceivable to me that the fur- 
ther we probe into this issue, we may discover that a Federal role 
in providing choice in electricity to customers may very well be a 
steep mountain to climb. 

In my part of the country, the battle between public and private 
power is almost as old as the battle of boll weevils. I am less inter- 
ested in seeing one side— or the other— win, than I am in seeing 
both sides survive. Therefore, I will be looking to our panelists, our 
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experts, on this issue— and everybody at home knows what experts 
means up here— to shed some insight on how the Federal Govern- 
ment can pass a deregulation program that, at least, from the start 
will not put any of the suppliers at a competitive disadvantage. 

Again, Mr. Chairman, I really look forward to hearing the panel- 
ists in this hearing. I thank you for having it. 

Mr. Barton. I thank the gentleman from Georgia. I would now 
to recognize the gentleman from Ohio, and before I do, make a joint 
announcement with Congressman Hall. 

We have established a working group to begin to address some 
of these issues in more detail. It meets every Tuesday, at 4:30 p.m. 
We had our first meeting this week. We had the Secretary of En- 
ergy, Mr. Richardson. We had 12 members present, 6 Republicans 
and 6 Democrats. Congressman Chip Pickering is one of the co- 
chairs. The other co-chair is the gentleman from Ohio, Mr. Sawyer, 
whom Congressman Hall and I have asked to co-chair with Mr. 
Pickering. 

For those groups that are in attendance today, if you would wish 
to appear before the working group, we encourage you to get with 
Mr. Pickering's staff or Mr. Sawyer's staff. We are going to be run- 
ning a parallel process with our formal hearing process. 

We are glad to welcome the gentleman to that co-chairmanship 
and recognize him now for an opening statement. 

Mr. Sawyer. Thank you, Mr. Chairman. Thank you for these 
hearings, and for the work that you are doing to try to build a con- 
sensus document. 

I have to tell you that I have not had the opportunity, yet, to con- 
sult with my ranking member on the full committee. As you prob- 
ably detect^ this morning, it would probably be a good idea. I 
have spoken with his staff, but I have not spoken with him yet. 

Mr. Barton. I was told that you had accepted the illustrious po- 
sition I have just publicly announced that you have been appointed 
to. I should have consulted with you before I made that announce- 
ment. We hope you will. 

Mr. Sawyer. I will get back to you shortly, Mr. Chairman. 

Mr. Barton. Okay. Film at 10, as they say. 

Mr. Sawyer. Let me just associate myself with the remarks of 
virtually everybody who has spoken to this point. The Federal utili- 
ties do have a unique role in this broader system. In the end, by 
the time we are done we are not really talking about one side or 
another, but rather an integrated system, whole, if we work well 
throughout any transition that occurs. 

I am grateful to see so many of our colleagues here to comment 
on the importance of this particular hearing to their regions of the 
country, and to the Nation as a whole. As you know, I have focused 
a good deal of my interest on transmission, in the belief that we 
need a flexible F^eral framework to attract the needed capital so 
the grid can grow and thrive in a new environment. The Federal 
utilities will play in important part in that equation. Their oper- 
ation of the transmission, and their components in the trans- 
mission grid can have a profound effect on the way in which elec- 
tricity is moved and marketed around the country. 

I will be particularly interested today to hear from our witnesses 
in whether they believe that FERC should have jurisdiction over 
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major transmission providers, whatever their genesis within the 
system. What happens if FERC were not to have that authority? 
I would also be interested in their views on how Federal utilities 
would be affected by FERC's decision on whether to require affili- 
ation with an RTO. I know, as I am sure you do, Mr. Chairman, 
that FERC is about to release its notice of proposed rulemaking on 
this matter today. Final result of that effort could have a serious 
effect on the Federal utilities and their control of the grid. 

Other issues concern preferential access to power and emission 
standards. These, too, could have far-reaching effects because of 
the wide net the Federal utilities cast over the system. 

In conclusion, let me just say, again, thank you for the breadth 
of hearings; for the diversity of the points of view that we have 
heard, and for the work that lies ahead. 

Mr. Barton. The gentleman from Ohio would recognize the Vice 
Chairman, Mr. Stearns, of Florida, for an opening statement. 

Mr. Stearns. Good morning. Thank you, Mr. Chairman. Let me 
welcome our guests and our colleagues who are patiently sitting 
here as we offer our opening statements. 

In this hearing we will examine the issues that are related the 
role Federal utilities. Mr. Chairman, I think it is very important 
to have this hearing. As most of you know, there are nine Federal 
utilities which are part of the several agencies in the Federal Gov- 
ernment; which include several agencies of the Federal Govern- 
ment. Four agencies operate electric generation facilities. A fifth 
power marketing administration, the Alaska Power Administration, 
was sold under a 1995 Federal legislation act. 

Now, I think for many of us the Tennessee Valley Authority, the 
TVA, is the largest Federal electric utility. Many of us are con- 
cerned how we should operate, and what we should do in that re- 
spect. It is authorized to issue bonds to pay for its costs. It cannot 
issue stock, so it has to go to the bond market for it. It has a cur- 
rent debt level, I believe, of almost $26 billion. It can go all the way 
up to $30 billion. It has gone as high as $28 billion. 

Because of the provisions in the TVA Act and other laws, TVA's 
wholesale customers must purchase from TVA. TVA has not been 
exposed to competition from other electric suppliers. TVA is not 
subject to FERC or State public utilities commission oversight. A 
recent study by the Putnam-Flayes-Bartlett study group indicated 
that for Florida taxpayers are helping to subsidize the TVA, annu- 
ally at the amount of $1.2 billion. So I think I am interested to 
hear how our panelists hope to protect the taxpayers, while ensur- 
ing full cost recovery by the Federal electric utilities. 

The Bonneville Power Administration serves the Pacific North- 
west. It operates one of the largest transmission systems in the 
country. FERC has limited authority over its rates under the 
Northwest Power Act. Unlike TVA, Bonneville has been exposed to 
strong wholesale competition. The four Governors in that region 
have recommended certain changes. So I think it is altogether im- 
portant that we discuss what should be done for these utility com- 
panies, like the TVA and Bonneville. I appreciate the opportunity 
to hear our witnesses. Thank you, Mr. Chairman. 

Mr. Barton. Thank you. Congressman Stearns. We recognize the 
gentleman from Tennessee, Mr. Bryant, for an opening statement. 
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Mr. Bryant. Thank you, Mr. Chairman, and good morning. I am 
glad that we are having this hearing on the role of Federal electric 
utilities and electricity competition. I thank all of the witnesses for 
being here today. I want to extend a special welcome to Mark Med- 
ford, Herman Morris and J ames Baker, from Tennessee, as well as 
my two colleagues from Tennessee, Bob Clement and Zack Wamp, 
who share, as we all do in the Tennessee delegation, the desire 
that our State continue to have reliable, relatively inexpensive 
power. 

The Tennessee Valley Authority has played a crucial role in the 
history and economic development of the State of Tennessee. Since 
1933, TVA has brought us electricity, jobs and economic develop- 
ment, flood control, navigation, and recreation. TVA is truly the 
only entity of its kind. It has meant a lot to the people of Ten- 
nessee and the Tennessee Valley. 

We are here to discuss the future of the Tennessee Valley Au- 
thority, as well as the other Federal electric utilities. I am glad 
that TVA and the TVPPA have come to an understanding on some 
of the important issues. I hope that continuing talks will lead to 
more agreement within our region. Memphis and Knoxville would 
like the ability to go outside the fence of TVA, and we need to bal- 
ance their need for competition against the needs of other Ten- 
nessee utilities. 

I am particularly concerned for the rural areas of Tennessee, like 
much of my district. Rural customers should not be left behind in 
the race to restructure. Tennessee is in a unique position among 
the States, because it is the only State in the country where elec- 
tric restructuring cannot occur without Federal action. Tennessee's 
electric industry is wholly under the Tennessee Valley Authority. 

While I support fair treatment for TVA, I do not believe that it 
is my role to merely be a defender of the TVA. I believe that it is 
my role to be the defender of the citizens of Tennessee, and in par- 
ticular, the Seventh District, which I represent. Whatever the fu- 
ture holds for the electric industry, I want ensure that all of the 
people of Tennessee continue to have low-cost, reliable power for 
decades, as they have had through TVA. 

At the end of the day, though, we need to balance all of the inter- 
ests concerned. I look forward to working with all of the parties to 
maintain the low costs and reliability of electricity in Tennessee. I 
yield back. 

Mr. Barton. We thank the gentleman from Tennessee. We would 
recognize the gentleman from Oklahoma, Mr. Largent, for an open- 
ing statement. 

Mr. Largent. Mr. Chairman, I would just say thanks for holding 
this hearing and continuing to move the ball down the court on 
electricity restructuring. I want to tell you that, frankly, I am a lit- 
tle dismayed with the ranking member's comments about the work- 
ing group. 

As you know, this is an effort that Chip and I have been working 
on to actually allow members to elbow their way to the table; to 
be a part of the process— certainly not thinking that we were ex- 
cluding anybody. I hope that those comments will relieve any anx- 
iety that anybody might have that they are being excluded. 
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Mr. Barton. Well, I am sure that we will be able to work that 
out. That is another step in the road toward electricity deregula- 
tion. We will make it. I am very confident of that. Do you have any 
other additional opening statement? 

[Mr. Largent shakes head indicating no.] 

Mr. Barton. We would recognize the gentleman from Illinois, 
Mr. Shimkus, if he wishes to make an opening statement. 

Mr. Shimkus. J ust to thank you for holding this hearing. I am 
interested in hearing my colleagues. So I yield back. 

Mr. Barton. The distinguished gentleman from the great State 
of Kentucky, Mr. Whitfield, for an opening statement. 

Mr. Whitfield. Mr. Chairman, like the other members of this 
committee, I am also quite excited about these hearings and look 
forward to the testimony of colleagues today. I would just mention 
that Kentucky has an average price of 4.03 cents per kilowatt/hour 
on electricity. So our rates are very low. Those of us from Kentucky 
want to proceed in a cautious manner on this subject. I look for- 
ward to our witnesses today, particularly those from TVA. I yield 
back the balance of my time. 

Mr. Barton. I thank the gentleman. The gentleman from the 
great State of Arizona, M r. Shadegg, for an opening statement. 

Mr. Shadegg Thank you, Mr. Chairman. I, too, want to com- 
plement you on holding this, the fourth hearing in our series on 
electricity restructuring, addressing the role of Federal electrical 
utilities. I believe this is a critically important issue as we move 
forward in restructuring the utility industry in America and de- 
regulating the sale of electrical power. 

Congress created these entities. It is, I think. Congress which 
must address how they are to be structured and what role they are 
to play as we move forward from this point. The Federal electrical 
utilities control thousands of miles of transmission wires and tens 
of thousands of kilowatts of electrical generating capacity. Their ex- 
clusion from competition, I think, would distort the marketplace 
and would not be in the interest of American consumers. 

In the 104th Congress, I introduced legislation which would have 
privatized the power marketing associations, excluding TVA and 
Bonneville. Specifically, this legislation was unique in that it would 
allow the PMA customers to buy the PMAs and would have recog- 
nized their existing ownership interest in those PMAs. I do find it 
somewhat curious that elsewhere throughout the world, in Europe 
and in South America, we are moving away from publicly owned 
generation of electricity to privately owned generation of electricity, 
but here in the United States, we don't seem to be able to make 
significant progress in that direction. I think it is vitally important, 
as we move toward energy deregulation and as technology pushes 
us toward energy deregulation and competition, that we address 
the issue of proper role for the existing Federal electric utilities 
and the PMAs. 

I compliment you for holding this hearing. I think it is an issue 
that we are compelled to address and resolve in the interest of all 
electricity consumers in the country. I thank the gentleman. 

Mr. Barton. Seeing no other members present, all members not 
present that are members of the subcommittee will have the req- 
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uisite number of days to enter their opening statements into the 
record, at the appropriate point. 

[Additionai statement submitted for the record foiiows:] 

Prepared Statement of Hon. W.J . "Billy" Tauzin, a Representative in 
Congress from the State of Louisiana 

Mr. Chairman, I commend you and the Subcommittee for hoiding this hearing on 
the roie of Federai eiectric utiiities, the Tennessee Vaiiey Authority and the Federai 
Power Marketing Administrations, on eiectricity competition. I hope that the Sub- 
committee and the fuii Commerce Committee wiii carefuiiy expiore the roie of Fed- 
erai utiiities in the emerging eiectricity marketpiace as we advance iegisiation to 
increase competition in that vitai industry. 

Throughout the Southeast, peopie are very much aware of the importance of the 
TVA to our economy. Aithough it is not as wideiy known, the actions of other Fed- 
erai utiiities, especiaiiy the Bonneviiie Power Administration, can aiso have eco- 
nomic impact in our r^ion. Many of the jobs in my state of Louisiana, as weii as 
many of the jobs in Texas and other states represented by Subcommittee members 
can be adverseiy effected by the possibie actions of one of the PMAs, the Bonneviiie 
Power Administration, to discontinue serving its industriai customers, and particu- 
iariy the aiuminum industry, after the year 2000. 

I am very concerned that workers in my district wiii be hurt if the Bonneviiie 
Power Administration decides that it wiii no ionger provide eiectric service to its 
traditionai aiuminum customers on a basis comparabie to the cost of service pro- 
vided to other BPA customers. Approximateiy forty percent (40%) of America's pri- 
mary aiuminum producing capacity is iocated in the Northwest. The industry is de- 
pendent upon the hydropower based eiectricity suppiied by BPA. Eiectricity is the 
iargest singie cost of producing aiuminum, representing aimost a third of totai costs 
of production. 

In the State of Louisiana, as well as in the State of Texas— so ably represented 
by the Chairman and Ranking Minority Member of this subcommittee, large alu- 
mina refineries produce the raw materials used by the primary aluminum industry 
in the U.S. These plants, including Kaiser's Gramercy alumina refinery in my dis- 
trict, provide hundreds of highly skilled, high paying jobs and contribute hundreds 
of millions of dollars to the local economies. Although the Southeastern alumina 
plants do not send all their alumina directly to the primary plants in the Northwest, 
they are dependent upon a healthy U.S. primary aluminum industry overall for 
their economic viability. Loss of the forty percent of the U.S. primary production lo- 
cated in the BPA service area would have a severe impact on demand for alumina 
in the United States, reducing the market for the products of the Southeastern alu- 
mina plants and threatening thejobs in Louisiana and Texas. 

Mr. Chairman, the importance of BPA continuing to supply electricity at competi- 
tive rates to its aluminum customers is recognized by both the management and 
union workers of the aluminum companies in the Southeast as well as the North- 
west. Most of the workers in the aluminum and alumina plants in both regions are 
represented by the United Steelworkers of America. Last month, Steelworkers' 
President George Becker led a group of aluminum company and union officials in 
a meeting with Energy Secretary Richardson to discuss the situation facing the 
Northwest aluminum industry. The message from that meeting was clear, the deci- 
sions made by the Bonneville Power Administration to either continue serving its 
aluminum and other industrial customers or to arbitrarily cut off those customers 
from BPA service, will have major economic impacts on the Northwest and the rest 
of the nation. 

Beyond the impacts on primary aluminum plants in the Northwest and the alu- 
mina plants in the Southeast, a healthy domestic aluminum industry is essential 
both for the U.S. national defense and for a healthy civilian economy. In the 1930's 
and 1940's the Federal Government encouraged the development of the primary alu- 
minum industry in the Northwest to supply metal for military aircraft and ships, 
to provide a large, dependable load for BPA's power, and promote additional eco- 
nomic development. The Federal Government was so committed to the development 
of the aluminum industry in the Bonneville service area that four of the first six 
aluminum plants were built by the Government and later sold to private industry. 
Today, many companies throughout the U.S. are dependent on aluminum produced 
in the Northwest to manufacture products as diverse as airplanes, motor vehicles, 
ships, building materials, and beverage cans. Aluminum's light weight, high 
strength, and energy efficient recyclability have made many of the most essential 
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and pcpular products used by Americans more efficient and environmentaiiy friend- 
ly- 

The process of transition from r^uiated to competitive markets in the energy sec- 
tors can create speciai vuinerabiiities for energy intensive industries such as the 
aiuminum industry. Unfortunately, we learned a painful lesson in the South during 
the transition to deregulation of natural gas. Prior to deregulation of the interstate 
gas system, a large primary aluminum industry existed in the Southeast based upon 
the availability of electricity generated from low cost gas in the uncontrolled intra- 
state system. Federal policies during the transition led to large increases in gas 
prices in the Southeast and the loss of primary aluminum and alumina plants. 
Among the plants permanently closed during the transition to decontrol of natural 
gas were two of Kaiser's three large plants in Louisiana, a primary aluminum plant 
at Chalmette and an alumina refinery at Baton Rouge. Those two plant closures re- 
sulted in the loss of approximately 4000 jobs in the aluminum industry in Lou- 
isiana. And as Steelworker President Becker informed Secretary Richardson, there 
is a 4 to 1 rate of indirect job losses for every job lost in the aluminum industry. 
The loss of primary aluminum plants and the alumina refineries that supply the 
primary industry has been repeated in other states. 

The Federal electric utilities also have had experience with increases in electricity 
prices threatening the economic viability of the aluminum industry in their service 
areas. In the 1980's aluminum plants on the both the TVA and BPA systems were 
either temporarily curtailed or permanently closed when electricity prices rose to 
levels comparable to those currently projected by BPA for the Northwest aluminum 
companies if BPA does not continue to serve those plants on terms similar to that 
provided to BPA's other traditional customers. 

In the late 1970's, the Bonneville Power Administration predicted a severe short- 
age of electricity and considered cutting off power to its direct service industrial cus- 
tomers. In the 1980 Northwest Power Act, Congress required BPA to offer service 
to the aluminum industry and BPA’s other industrial customers through 2000 with 
continuing authority to provide service to those industrial customers beyond that 
time. Apparently, the Bonneville Power Administration does not have or project a 
shortage of power that would require it to cut off its traditional customers after the 
expiration of their existing contracts in the year 2000. BPA is using its discretionary 
power to add new customers and increase loads to existing customers within and 
outside the Northwest region that constitutes its traditional service area. In 1995 
BPA sought and received Congressional approval to sell to new customers outside 
of the Northwest region any "excess" electricity resulting from reduced contract de- 
mands by BPA's traditional customers. At that time, BPA informed Congress that 
the out of region sales would not deprive BPA's traditional customers of power. BPA 
has also recently proposed expanding its electricity sales to new groups of customers 
in the Northwest. This expansion of service to new and existing customers is occur- 
ring at the same time that BPA is threatening to cut off service or greatly increase 
the price charged to the traditional industrial customers. 

Mr. Chairman, I understand that the subcommittee will be receiving testimony 
today on the BPA situation from the Department of Energy and from one of the 
Northwest aluminum companies, the Reynolds Metals Company. Like Kaiser Alu- 
minum, Reynolds operates primary aluminum plants in the BPA service area and 
an alumina refinery in the Southeast. I hope that the Subcommittee will fully ex- 
plore the intentions and policies of BPA with regard to the sale of electricity to its 
direct service industrial customers. This is a matter of considerable impact and im- 
portance not only to the states of the Pacific Northwest, but to Louisiana, Texas, 
and other areas of the country. It is a matter which directly affects many of my con- 
stituents and I intend to follow closely BPA's actions as a member of both the Com- 
merce and the Resources Committees. 

Thank you. 

Mr. Barton. The Chair is basking in the glow of all these mem- 
bers' complimenting him for holding the hearings. We hope they 
are just as interested in helping to move legislation when we get 
to that point. 

We are now going to hear from our first panel, which is a distin- 
guished group of Congressmen. Normally, we start the Chair's left 
and go to the right. I don't think it would be fair since Mr. 
Hastings, Mr. McDermott and Mr. DeFazio were the last members 
here. So actually, we are going to go in order of appearance. We 
are going to start with Mr. Clement, who was the first member 
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here; then Mr. Franks, who was the second member; then Mr. 
Wamp, then Mr. McDermott, then Mr. Hastings, and then Mr. 
DeFazio. So we will recognize members in order of appearance. Un- 
less, Peter, do you have a pending assignment? 

Mr. DeFazio. We are in the middle of another hearing. I am the 
only Democrat at the hearing, Mr. Chairman. That is a problem. 
Mr. Barton. Okay. Well, would it help you if you went first? 

Mr. DeFazio. If it does not offend my colleagues. I would not 
want to offend my colleagues. 

Mr. Barton. Okay. Well, we will start with you and then we will 
go to Mr. Clement. So you are recognized. Your statement is in the 
record in its entirety. We are going to recognize you for 5 minutes. 

STATEMENTS OF HON. PETER DEFAZIO, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OREGON; HON. BOB 
CLEMENT, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF TENNESSEE; HON. BOB FRANKS, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEWJ ERSEY; HON. 
ZACH WAMP, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF TENNESSEE; HON. JIM MCDERMOTT, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF WASH- 
INGTON; HON. DOC HASTINGS, A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF WASHINGTON; AND HON. 
GEORGE R. NETHERCUTT, J R., A REPRESENTATIVE IN CON- 
GRESS FROM THE STATE OF WASHINGTON 

Mr. DeFazio. Thank you, Mr. Chairman. I don't know if this is 
working; the little light doesn't work. I guess this is working. There 
we go. 

Thank you, Mr. Chairman. My statement is in the record. In the 
interest of time, and given the graciousness of the Chair and my 
colleagues, I will condense my remarks. 

I would just like to address, briefly, a regional concern as it re- 
lates to your restructuring debate, and a few brief comments on the 
restructuring debate, generally. Perhaps Mr. McDermott will echo 
some of my concerns in his testimony. 

I n the Northwest, we are tremendously dependent on the Bonne- 
ville Power Administration, a Federal power marketing agency. 
We, in the last Congress, came together as a region. Bob Smith, the 
former Chairman of Agriculture, and I organized a bipartisan 
group to develop a Bonneville Power Administration title to any po- 
tential restructuring legislation. We are continuing to meet on a bi- 
partisan basis. What we are looking at, in particular, are provi- 
sions that would put the Bonneville Power Administration— which 
is, right now, given a unique forbearance under Federal law and 
the wholesale restructuring of a few years ago— to bring their 
transmission under Federal aegis, and take care of some other con- 
cerns that have been express^ by their diverse customer groups 
in your legislation. 

I would just like to say that there are, sometimes, misperceptions 
about the Bonneville Power Administration. We do have low elec- 
tric rates, because we are primarily dependent upon hydropower 
through the Bonneville Power Administration. But BPA does not 
take appropriations from the Federal Treasury. BPA, in fact, pays 
over $600 million a year on past borrowings from the Federal 
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Treasury for the dams and the transmission system. The inter- 
esting thing is that at the end of amortizing that debt, the assets 
will belong to the Federal Government. So those who criticize the 
Northwest and say we are getting a sweet deal, I would like to 
offer them the same deal on their house mortgage: which is, they 
pay the house mortgage for 30 years, and then the bank owns the 
house. So that needs to be taken into account. 

Second, we did refinance the debt to take care of the concerns 
about some of the past borrowings that were very low— the interest 
rates were low. When Senator Hatfield was Chair of the Appropria- 
tions Committee, we restructured the debt; moved it to what was, 
then, the market rate. We did not take a variable rate, but we 
mov^ to the market rate a few years ago; paid a $100 million pre- 
mium as points to the Federal Treasury in order to restructure the 
debt to that market, and have met all of our obligations since that 
time. 

Finally, just on the broader issue of restructuring, I have seen 
recently, people saying that the problems in the wholesale market, 
evidence in the Midwest, last year, or in California with price 
spikes, are the reasons why we should move ahead with retail re- 
structuring. Actually, those are problems that are still the result 
of the incomplete development of our last restructuring legislation 
in the wholesale market. The retail restructuring, really, does not 
relate to those problems, and is unlikely to help resolve those prob- 
lems. So I would hope that the committee would give some par- 
ticular scrutiny to resolving the problems of the last der^ulation 
in the wholesale market so we can develop a fully functioning mar- 
ket in the wholesale areas that will avoid these extraordinary price 
spikes. 

Then, finally, I would be remiss in saying— you know, from a 
low-cost region of the country; having seen reports from a number 
of think tanks, from the Department of Agriculture and others as- 
sessing the differential impact between a number of Midwest, 
Western, and even some Southeast States, and other States' re- 
structuring, particularly high-impact and rural areas— the fact that 
a number of other think tank studies point to the fact that it is un- 
likely that retail competition will bring benefits to the individuals 
or small businesses in my region and in many other States; but 
will benefit, disproportionately, the largest businesses and a few 
providers. I would urge the committee, if it goes forward, to go for- 
ward in a way that provides flexibility to the individual States to 
meet their needs, so they can develop the most efficient markets 
possible serving their customers. 

With that, I thank the chairman for his indulgence— and my col- 
leagues. Thank you. Doc. 

[The preparecT statement of Hon. Peter DeFazio follows:] 

Prepared Statement of Hon. Peter A. DeFazio, a Representative in Congress 
FROM THE State of Oregon 

Mr. Chairman: Thank you for inviting me to testify at your hearing. 

About ZVi years ago, Bob Smith and I organized the Northwest Energy Caucus 
in the House. The Caucus inciudes every House member from the four North- 
western states— Oregon, Washington, Idaho and Montana. Our goals were to de- 
velop legislation that could form the basis for a NW title in a national energy indus- 
try restructuring bill— legislation that would retain cost-based rates for federal 
power in the Northwest, while protecting the interests of the U.S. taxpayer. 
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Our del^ation has been working well together— and we believe we are very close 
to completing our task. 

We have appreciated your committee’s forbearance and hope to provide you with 
a proposal that— at a minimum— will put BPA's transmission system under the 
same rules that apply to other transmission owners, while providing a mechanism 
for dealing with any stranded costs that Bonneville might have in the future— as 
unlikely as that is. 

I want to say a few words about the Bonneville Power Administration. 

BPA owns nearly half of the region's generation and as much as 80 percent of 
the Northwest's high voltage transmission. It is an entirely self-financed agency, not 
supported by congressional appropriations, but rather by sales of electricity and 
transmission services— largely within the Pacific Northwest. 

There are those who mistakenly believe that Bonneville is somehow subsidized by 
the federal government. I would argue that BPA— and the Northwest's electric rate- 
payers— actually provide a subsidy back to the Treasury and the US taxpayer. 

We are providing both short term and long term subsidies to the Treasury. 

In the short term— in 1994, we refinanced BPA's appropriated Treasury debt at 
current interest rates, thus eliminating the argument about interest rate subsidies. 

In that legislation, we also agreed to give the Treasury $100 million over and 
above what BPA had previously owed. Think of it as points on a home loan— it was 
a $100 million gift from Northwest ratepayers to the U.S. taxpayer. 

Let me carry the home purchase analogy a step further. 

BPA and the citizens of the Pacific Northwest are repaying most of the original 
construction costs of the federal dams on the Columbia and Snake Rivers. But even 
after we repay the Treasury for those costs— with interest— the U.S. taxpayer will 
still own the assets. 

That would be as if after paying off the mortgage on your home, the bank still 
retained ownership of the house and property. 

If that isn't a subsidy FROM the Northwest to the US Treasury, I don't know 
what is. 

But not only are we r^aying the costs of the federal investments in the region, 
we are funding an incredibly expensive and ambitious salmon recovery effort on the 
Columbia and Snake Rivers— an effort that will soon have a price tag of more than 
$500 million a year— all paid for by Northwest residents. 

I don't know of any other part of the country that is spending as much on its en- 
dangered species problems. 

Finally— I should add a word on the broader issue of restructuring. 

There are genuine problems in the functioning of wholesale electricity markets— 
problems that cry out for a legislative solution. I believe that we can probably come 
to a consensus on legislation addressing the problems that constrain wholesale mar- 
kets. 

But as you know, that consensus quickly breaks down when we turn to the sub- 
ject of retail competition. 

I am very skeptical about whether average consumers will benefit from retail com- 
petition. Especially in a low cost region like mine, it is very dubious whether there 
would be any benefit— and under many scenarios, consumers could be harmed. 

I continue to believe we should let the states experiment in this area and focus 
our attention on improving wholesale markets until we have more experience to 
draw from on the subject of retail competition. 

That said, I thank the committee for holding this hearing and look forward to 
working with you. 

Mr. Barton. Thank you Congressman. 

Mr. DeFazio. I owe you. 

Mr. Barton. Yes. 

We would now recognize Mr. Clement, who was the first member 
present for his statement. 

STATEMENT OF HON. BOB CLEMENT 

Mr. Clement. Thank you, Mr. Chairman, and members of the 
Energy and Power Subcommittee. I learned a long time ago, in the 
U.S. Army, to be on time. I am not sure it always works that way. 
Mr. DeFazio. Are you digging at me? 

Mr. Clement. No, absolutely not, Peter. 

Mr. DeFazio. I am chairing your subcommittee. 
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Mr. Clement. Thank you. 

As a former TVA board director, TVA caucus chairman, and 
former chairman of the Tennessee Public Service Commission; and 
representing the 5th Congressional District of the State of Ten- 
nessee, we are very concerned, but we are very exited, about the 
possibilities for the 21st century, when it comes to utility deregula- 
tion and restructuring. 

We do want all regions of the country treated fairly. We don't 
think that it is too much to ask. We also realize that airline de- 
r^ulation, trucking regulation, telecommunications— all com- 
bined— are not as large as what we are talking about now, when 
we refer to electricity/utility restructuring and deregulation. We re- 
alize that in this country we have the private, investor-owned utili- 
ties, but we also have the public, such as Bonneville, the PM As and 
TVA. 

We think that it might make a lot of sense in this country to 
have public and private. You know, a lot of us in Congress sort of 
like public and private ventures. We have been able to accomplish 
much in this country and in our communities by public/private co- 
operation. Maybe the same thing applies, even in this sector, when 
we talk about the public power, versus private power. Maybe we 
need that comparison. Maybe we need that contrast to see how 
they both work. We want them to work efficiently. 

We feel like in the Tennessee Valley area at times there has been 
a lot of so-called misinformation and miscommunication. That sure- 
ly applies to the money that it appears we will not get this year— 
the $50 million for flood control and navigation— simply because we 
utilize TVA as the vehicle to provide for flood control and naviga- 
tion, where other parts of the country don't have TVA. Therefore, 
they utilize the Corps of Engineers, or other entities, to provide 
those same services. We honestly don't think that we ought to be 
penal ized si mply because we funnel those funds through TVA. 

The working consensus of the many stakeholders of TVA power 
illustrate our r^ion's willingness to enter into a new era of com- 
petition. TVA will be subjected to new constraints on its activities, 
while at the same time the Tennessee Valley region will be open 
to new competition from others. We don't fear competition, but we 
do want it to be fair. Under the administration's bill, these provi- 
sions with TVA and TVPPA are largely in agreement. 

We do feel that some of the provisions that we were debating in 
the last Congress have been dropped; such as the fence, which per- 
mitted private power companies, investor-owned utilities, to sell 
power in the Valley area, but we could not sell power outside the 
Valley area. We thought that was very unfair. It has been dropped, 
now. 

We also had a provision, in the last Congress, that pertained to 
the fact that we couldn't have any new generation facilities in the 
future. That provision has also been dropped. 

TVA, for the first time, would be subject to the anti-trust prohibi- 
tions. TVA's transmissions rates would be subject to FERC jurisdic- 
tion. Competitors could sell, without limitation, in the TVA region. 
TVA would be required to renegotiate its existing, full-require- 
ments contracts with distributors within 1 year after enactment. 
TVA could sell outside its region, but only at wholesale. TVA could 
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sell, only at retail, to grandfathered customers or other very limited 
cl rcumstances. 

Let me say to the lOU's, I know you want to expand your mar- 
ket. I know you want to make more profit, but you are not the 
watchdog for the Tennessee Valley Authority. We, in Congress, 
have that authority. We, in Congress, must fulfill that responsi- 
bility— individual members, as well as collective members— when it 
comes toTVA, since it is a federally regulated agency. 

Mr. Barton. Congressman? 

Mr. Clement. We do think we are making great progress. I 
might share with you that in a lot of different fronts, we are very 
pleased with the 10-year business plan. We want to hold TVA's feet 
to the fire when it comes to reducing their debt in half over the 
next 10 years, by the target date of 2007. Thank you, Mr. Chair- 
man. 

[The prepared statement of Hon. Bob Clement follows:] 

Prepared Statement of Hon. Bob Clement, a Representative in Congress 
FROM THE State of Tennessee 

Good morning. I want to thank Chairman Barton and Ranking Member Haii for 
affording me the opportunity to testify before your committee today on the roie of 
federai power in a competitive eiectric utiiity industry. Your ieadership and the 
work of this committee wiii be pivotai in shaping the future of our nation's eiectric 
power industry— an industry that affects every aspect of our iives. 

As a former TVA Board Director, TVA Caucus Chairman, Tennessee Pubiic Serv- 
ice Commissioner, and as the Member of Congress representing the 5th district of 
Tennessee, I couid spend an awfui iot of time taiking about TVA and its importance 
in the Tennessee Vaiiey. I understand the chaiienges it faces today, its historic role 
in the valley, and what deregulating the electric utility industry could mean for 
TVA's ratepayers. Although I am not a member of the Commerce Committee, I have 
spent a lot of time working on the issue of electricity restructuring. Based on my 
credentials, you can tell that TVA affairs are very important to my constituency and 
me. 

Recently, the Department of Energy released its electricity competition proposal. 

I n all, I am pleased with the Administration's bill and the provisions it includes in 
its TVA Title. While I support the concept of consumer choice, I also feel very 
strongly that we must not rush into anything. With deregulation, some of the high 
cost areas of the country will see rates decrease, but regions like ours could very 
well see power rates increase. If we pass a comprehensive restructuring bill, we 
must do it right. 

TVA and the Tennessee Valley Public Power Association (TVPPA), the distribu- 
tors of TVA Power, have worked with the congressional delegation and the Adminis- 
tration to forge common ground and consensus on key issues that will face our very 
unique situation in the Tennessee Valley. I know they are here today and will be 
offering testimony to discuss their perspectives on electricity restructuring. The 
work and consensus of the many stakeholders of TVA power illustrate our region's 
willingness to enter a new era of competition. TVA will be subjected to new con- 
straints on its activities, while at the same time, the Tennessee Valley region will 
be open to new competition. 

In the Administration's bill are several key provisions for which TVA and TVPPA 
are largely in agreement: 

• TVA, for the first time, would be subject to antitrust prohibitions. 

• TVA's transmission rates would be subject to FERC jurisdiction. 

• Competitors could sell, without limitation, in theTVA region. 

• TVA would be required to re-negotiate its existing full-requirements contracts 

with distributors— within oneyear after enactment. 

• TVA could sell outside its region, but only at wholesale. 

• TVA could sell only at retail to "grandfathered" customers or in other very limited 

circumstances. 

While many individual states throughout the nation have made their own choices 
about whether, when, and how to bring retail competition to their states, TVA's fed- 
eral status and the fact that it reaches into seven states requires a regional solution 
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in a federal bill. Naturally, in any kind of federal bill my priority will be that the 
TVA region and its customers are treated fairly and without bias. 

Unfortunately, there are several forces that will try to convince this committee 
to include legislative provisions that could severely threaten the future of TVA. For 
years, TVA has been the target of attack from various regions of the country. Time 
and again, investor-owned utilities claim TVA power customers are subsidized by 
federal tax dollars. The investor-owned utilities, who often carry higher power rates, 
fail to point to one key aspect of the rate differential between TVA and the lOUs. 
TVA does not operate for a profit, it operates plain and simple to produce the lowest 
cost electricity it possibly can. It's really pretty simple. 

I find it interesting that so much time, energy, and money is being spent here 
in Washington to actually lobby against TVA. You know, we have sure enjoyed good 
economic times in the valley and low cost, reliable electricity certainly helps fuel the 
fire for our strong economy. I can’t blame other power companies for setting their 
sights on the possibility of selling power to TVA customers. But let's be perfectly 
clear. The so-called "watch dogs" of TVA are anything but that. They have one moti- 
vation-picking off customers from TVA to add to the profits of their companies. I 
truly must question their motivations. These groups claim they are trying to "ensure 
TVA doesn't violate the law." I've got news for these groups— that's our job in Con- 
gress. I have been, at times, a staunch critic of TVA and I have been supportive. 
As a member of Congress and the committee with jurisdiction over TVA, I hold that 
responsibility very sacred. 

T o get back to the main issue, we, members of the delegation, are concerned about 
maintaining low cost electric rates for our constituents and for our economic base. 
Any Member, if they were in our shoes, would do exactly the same. 

Today, I am pleased to say that TVA is on the right track. TVA's nuclear pro- 
gram's capacity factor is 91 percent, compared to an industry average of 78 percent. 
The fossil program has also seen dramatic improvements— in the past decade the 
capacity factor has increased by 20 percent. And the entire TVA generating sys- 
tem-fossil, nuclear, and hydro— has the lowest generating costs among utilities in 
the region. 

TVA management is implementing a 'Ten Year Business Plan." This plan will 
continue to encourage TVA to prepare for deregulation while it reduces its debt. 
GAO recently released a report that confirmed TVA's plan was focused on the right 
issues and had properly addressed these issues. While GAO calls to question some 
of the assumptions used by TVA in the formulation of its plan, in all TVA is taking 
necessary steps to prepare for deregulation. I do, however, call on TVA to accelerate 
their debt reduction plan to meet the original target date of 2007. 

Mr. Chairman, I commit to work with you and with this Subcommittee in devel- 
oping and moving a bill to bring greater competition to the electric industry and 
new competition to the Tennessee Valley. I also ask you to work with me and others 
from the Valley Delegation, and to recognize the importance of what we have done 
already in developing a regional consensus for TVA's role in a competitive market. 

Thank you very much. 

Mr. Barton. Thank you, Congressman. We don't have a new 
member of the subcommittee, but we do have Congressman J en- 
kins, who has asked to observe our hearing today. We welcome you 
to these proceedings. We don't want our Democrat friends to think 
that we have changed the committee ratio. We have not. He is just 
observing. 

Mr. Franks, we will recognize you for 5 minutes, to summarize 
your statement. 

STATEMENT OF HON. BOB FRANKS 

Mr. Franks. Mr. Chairman, thank you very much for the oppor- 
tunity to testify today. While I recognize that the scope of today's 
hearing is somewhat limited, I don't want to lose sight of the fun- 
damental question that has been raised by Mr. Hall. That is: 
should the Federal Government remain in the business of gener- 
ating and selling electricity? 

While government involvement in the electricity market may 
have been justified some 70 years ago, when only 15 percent of 
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rural Americans enjoyed electricity, times have changed dramati- 
cally, since then. Strong private-sector electricity companies exist 
throughout this country. As evidenced by your panel's prior hear- 
ings on utility deregulation, these private-sector firms are strong, 
active and ready for competition. 

Other than meeting the parochial, political need of providing on- 
going taxpayer subsidies to a few select consumers. Federal utili- 
ties are simply no longer necessary. I began to focus my attention 
on these Federal utilities about 3 years ago, when I realized my 
New J ersey residents pay some of the highest rates in the Nation. 
But their tax dollars are being used to keep the price of electricity 
at below-market rates for F^eral utility customers. Not only is 
this misguided Federal policy taking money out of the pockets of 
New J ersey taxpayers to finance low electric rates for folks in other 
regions of the country, it is also luring businesses and jobs out of 
my State. It is hard to convince energy-intensive industries, par- 
ticularly those in the manufacturing sector, to stay in New J er- 
sey— or in any other State that doesn't have access to public 
power— when they can simply pack up and move to an area that 
is served by one of these PM As or theTVA. 

It was back in 1930 when Washington first decided to generate 
market-cheap power as a tool to promote economic growth in poor 
and rural areas. But today, these so-called poor and rural areas 
that enjoy federally subsidized electricity include areas like Vail, 
Colorado; Flilton Flead, South Carolina; Palo Alto; California, and 
Seattle, Washington. A recent General Accounting Office study con- 
cluded that most of the households served by F^eral utilities are 
in relatively small, urbanized areas. Many of those areas are quite 
well-off, and don't require these taxpayer subsidies. GAO also 
found that electricity from power marketing administrations is sold 
at 40 percent below market rates. 

I know my constituents would love to take advantage of that bar- 
gain-basement electric rate. They simply can't understand why 
their tax dollars are being used to deliver cheap power to people 
living in communities like Aspen and Flilton Flead. Of course, the 
advocates of the status quo— the recipients of federally subsidized 
electricity— continue to claim that they are not subsidized. But 
again, citing the GAO, if 40 percent below market rates is not sub- 
sidized, I do not know what is. 

The beneficiaries of Federal electricity will also argue that they 
are paying the full cost of their electricity. But the GAO further 
found that between 1992 and 1996, three PMAs: Southeastern, 
Southwestern and Western, failed to recover $1.5 billion of their 
costs, leaving that burden to Federal taxpayers. Recipients of Fed- 
eral electricity don't like the GAO or the CBO studies. They will 
argue strenuously that they are flawed. 

But who are we going to believe today? This institution's top 
independent auditors are the self-interested beneficiaries of the 
current taxpayer give-away. Along with my colleague, Marty Mee- 
han, for whom I would like, Mr. Chairman, to add a statement to 
the record. 

Mr. Barton. Without objection. 

[The prepared statement of FI on. Marty Meehan follows:] 
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Prepared Statement of Hon. Martin T. Meehan, a Representative in 
Congress from the State of Massachusetts 

Mr. Chairman and Members of the Subcommittee, i appreciate your interest in 
restructuring the federai government's eiectric power companies. Whiie i want to 
support Rep. Bob Franks' caii for questioning the very reievance of federai utiiities 
in a competitive energy market, my remarks this morning wiii focus on the Ten- 
nessee Vaiiey Authority. 

Let me first say that TVA has done a good job. Beginning in the 1930s, it deiiv- 
ered cheap eiectricity to thousands of rurai househoids and brought new iife and 
hope to the then-depressed Tennessee Vaiiey. We aii shouid be proud of that suc- 
cess. 

Fortunateiy, times have changed, and the Tennessee Vaiiey is a thriving region. 
TVA needs to change as wei i . 

Restructuring TVA is not a partisan issue. Aithough the federai agency was cre- 
ated by Frankiin Rooseveit, Democrats certainiy cringe at the utiiity's enormous 
debt, mismanagement, and abusive business practices. Last year thej udiciary Com- 
mittee, on which i sit, heid a hearing on TVA's anti-competitive activities associated 
with a customer that wanted to shop for cheaper eiectricity. Liberais on my com- 
mittee iamented that FDR wouid be roiiing over in his grave at the sight of what 
TVA has become. 

Restructuring TVA aiso is not a regionai issue. No doubt the Northeast-Midwest 
Congressionai Coaiition has compiained about how its resi dents' tax doiiars are sub- 
sidizing the giant utiiity. But Senator Mitch McConneii, a Repubiican from the Vai- 
iey, has caiied for ending TVA's speciai priviieges. And iater in this hearing, you'ii 
hear from the Memphis utiiity about how it and other TVA customers wouid wei- 
come the chance to escape TVA's iron grip and to enjoy the benefits of competition. 

Perhaps TVA's biggest probiem is that it iacks accountabiiity. Since the giant utii- 
ity maintains monopoiy controi over its service territory, it is not accountabie to 
market forces, its Board members are not answerabie to the voters. Their decisions 
are not reviewed by state or federai reguiators. 

Why is this reaccountabiiity troubiesome? Consider TVA's massive debt. Where 
was the oversight when the giant utiiity accumuiated a $28-biiiion debt— and an ad- 
ditionai $8.5 biiiion in deferred assets— whiie enjoying monopoiistic controi over its 
customers? 

Other signs of mismanagement were reveaied in a report by TVA's own inspector 
Generai, who criticized the agency's six-figure bonuses and secret retirement funds 
for top executives, and non-competitive consuiting contracts to cronies of those offi- 
dais. Aiiow me to quote from the Chattanooga Times, a key Vaiiey newspaper that 
usuaiiy defends TVA: "One of the most egregious abuses is in the area of compensa- 
tion. TVA secretiy estabiished a Senior Executive Retirement Pian in 1996 and fun- 
neied aimost $5 miiiion in previousiy undisciosed contributions through it to 24 
high-ranking managers. . .TVA's free-fiowing miiiions on consuiting contracts are 
equaiiy disturbing. Excessiveiy generous contracts are given to cronies or friends of 
top managers without bids or acceptabie oversight. The practice suggests respon- 
sibiefiscai management is not being appiied and undermines TVA's integrity." 

TVA's unaccountabiiity aiso is refiected in its arrogance. The utiiity's chairman, 
when asked by a nationai magazine about the agency's future, boasted, 'You can't 
ignore us, you can't ieave us behind, you can't break us up, and you can't seii us." 

Weii, iet me say that this hearing and the growing caiis for reform suggest that 
Congress can indeed restructure TVA and hoid it accountabie. 

No doubt TVA is a burden to the nation's taxpayer, but it aiso is of deciining ben- 
efit to the Tennessee Vaiiey. TVA is one of the nation's worst air poiiuters, spewing 
tons of suifur dioxide and nitrogen oxides into the Vaiiey's atmosphere and threat- 
ening the heaith of its residents. Despite enormous taxpayer subsidies, years of mis- 
management and bad decision making have resuited in TVA's rates no ionger being 
a bargain: many Vaiiey residents see surrounding private utiiities offering cheaper 
rates, and new competitors promising even iower costs. 

Unfortunateiy, TVA has trapped Vaiiey residents. The agency has iocked its cus- 
tomers into iong-term contracts that have been virtuaiiy impossibie to break. 

What to do? First, Tennessee Vaiiey residents, iike consumers across the country, 
deserve the right to enjoy the benefits of competition. Second, private-sector power 
companies need to be assured that TVA does not maintain unfair competitive ad- 
vantages. Third, the nation's taxpayers need to be protected from TVA's mismanage- 
ment and unnecessary subsidies. 

Congress must first J ustify why the federai government shouid be generating eiec- 
tricity in a competitive market. Yet even if TVA remains a government agency. Con- 
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gress must ensure that it competes on a level playing field and operates according 
to the same rules and regulations that apply to other power producers. 

Thank you, Mr. Chairman, for this opportunity to discuss the restructuring of fed- 
eral utilities. I look forward to working with you. 

Mr. Franks. I have introduced a bill that would promote com- 
mon sense PMA reform. With national electricity reform just over 
the horizon, subsidies for Federal utilities are unacceptable. We 
must eliminate them, once and for all. Our legislation, FI.R. 1486, 
simply orders the PM As and the TVA to charge market-based rates 
for their power, not rates subsidized by Federal taxpayers. 

In addition, it directs the PMA and TVA transmission facilities 
to be subject to open-access regulation by FERC. Our bill forces 
PM As to charge market rates for power, and makes the PM As op- 
erate under the same rules that govern the rest of the power indus- 
try. 

Mr. Chairman, I appreciate your call to reform Federal utilities. 
Congress should not, and truly, cannot restructure the Nation's 
electric power industry without restructuring our own Federal utili- 
ties. Put simply, we must end taxpayer subsidies and put the Fed- 
eral Government out of the power business, once and for all. 

[The prepared statement of FI on. Bob Franks follows:] 

Prepared Statement of Hon. Bob Franks, a Representative in Congress from 
THE State of NewJ ersey 

Mr. Chairman and Members of the Subcommittee. Thank you very much for ai- 
iowing me to testify on the roie of federai utiiities in a competitive eiectricity mar- 
ket. I weicome the Energy and Power Subcommittee's efforts to heip reform the reg- 
ulation of TVA's whoiesaie eiectricity business. 

Whiiel recognize that the scope of today's hearing is iimited, I hope that wewiii 
not iose sight of the fundamentai issue— shouid the federai government remain in 
the business of generating and seliing eiectricity? 

Whiie government invoivement in the eiectricity market may have been justified 
70 years ago when oniy 15 percent of rurai Americans enjoyed electricity, times 
have changed dramatically since then. Strong private-sector electricity companies 
exist throughout this country. As evidenced by this panel's other hearings on utility 
deregulation, these private-sector firms are strong, active, and ready for competi- 
tion. 

Other than meeting the parochial need of providing ongoing taxpayer subsidies 
to a few select consumers, federal utilities are simply no longer needed. 

I began to focus my attention on federal utilities about three years ago when I 
realized that while New J ersey residents pay some of the highest electric rates in 
the nation, their tax dollars are being used to keep the price of electricity at below 
market rates for federal utility customers. Not only is this misguided federal policy 
taking money out of the pockets of New J ersey taxpayers to finance low-cost electric 
power in other regions of the country, it is also luring businesses and jobs out of 
my state. It's hard to convince energy-intensive businesses— particularly in the 
manufacturing sector— to stay in New J ersey— or in any other state that does not 
benefit from federal utilities when they can simply pack up and move to an area 
with subsidized power. 

It was back in the 1930s when Washington first decided to generate and market 
cheap power as a tool to promote economic growth in poor and rural areas. 

Today, some of these so-called "poor and rural" areas that enjoy federally sub- 
sidized electricity include Vail, Colorado; Hilton Head, South Carolina; Palo Alto, 
California; and Seattle, Washington. 

A recent General Accounting Office study concluded that most of the households 
served by federal utilities are in a small number of urbanized areas, and many of 
those areas are quite well off and don't need taxpayer subsidies. 

GAO also found that electricity from Power Marketing Administrations is sold at 
40 percent below market rates. I know my constituents would love to take advan- 
tage of such bargain-basement electricity. And they can't understand why their tax 
dollars are being used to deliver cheap power to people living in Aspen and Hilton 
Head. 
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Of course, the recipients of federal electricity continue to claim they are not sub- 
sidized. If 40 percent below market rates is not subsidized, I don't know what is. 

The beneficiaries of federal electricity also will argue that they are paying the full 
costs for their electricity. But the GAO found that for fiscal years 1992 through 
1996, three PM As— Southeastern, Southwestern and Western— failed to recover $1.5 
billion of their costs, leaving that burden to federal taxpayers. 

Recipients of federal electricity don't like the GAO or CBO studies, and they will 
argue strenuously that they are flawed. But who are you going to believe— this in- 
stitution's top independent auditors or the self-interested beneficiaries of a taxpayer 
giveaway? 

Along with my colleague Marty Meehan, I have introduced a bill that would pro- 
mote common sense PMA reform. With national electricity competition just over the 
horizon, subsidies for federal utilities are unacceptable. We must eliminate once and 
for all the billions of dollars in power subsidies to PMAs, which have been docu- 
mented by both the CBO and GAO. 

Our legislation, H.R. 1486, the Power Marketing Administration Reform Act of 
1999 simply orders the PMAs and the TVA to charge market-based rates for their 
power— not rates subsidized by federal taxpayers. In addition, it directs that PMA 
and TVA transmissions facilities be subject to open-access regulation by FERC. Our 
bill forces PMAs to charge the going rate for power and makes the PMAs operate 
under the same rules that govern the rest of the power industry. 

FI .R. 1486 also helps reduce the federal debt and improve the environment. If the 
going rate for power is higher than the artificially subsidized rate— which it prob- 
ably will be— FI.R. 1486 uses the revenues to reduce the deficit and to set up a fund 
for environmental restoration of the affected rivers. 

A broad array of environmental and taxpayer groups are supporting this sensible 
approach to PMA, reform. 

Mr. Chairman, I appreciate your call to reform federal utilities. Congress should 
not, and cannot truly restructure the nation's electric power industry without re- 
structuring our own federal utilities. Put simply, we must end taxpayer subsidies 
and get the federal government out of the power business once and for all. 

Mr. Franks. Mr. Chairman, I apologize to beg leave, but I am 
very late for my own subcommittee. 

Mr. Barton. I think given what you have just said, it is probably 
wise that you leave the room. 

Mr. Franks. I look forward to returning, Mr. Chairman. 

Mr. Barton. Okay. Thank you for your testimony. 

We recognize the distinguished gentleman, and one of the most 
valuable players from last year's congressional baseball game, Mr. 
Zach Wamp, for 5 minutes. 

STATEMENT OF HON. ZACH WAMP 

Mr. Wamp. Thank you, Mr. Chairman, and thank you all the 
members of this very influential subcommittee, especially at this 
time. 

Let me say, Mr. Chairman, you said in your opening statement 
that TVA was open to competition and open to this legislation. I 
want to say that you are absolutely right. TVA has been preparing, 
for a number of months and even years, for this day, and for this 
legislation to begin working its way through the Congress. 

Let me also open on a note of caution. I have Mvot for 40 years 
in Chattanooga, Tennessee. Twenty years ago, airline deregulation 
was signed into law. The country, overall, was better off. Competi- 
tion was increased. Access was increased. Rates came down. But 20 
percent of the country is worse off. We are still struggling, terribly, 
in Chattanooga, Tennessee, with higher airline fares; lower access, 
and less competition, because there were winners and losers. 

This has long-term, major consequences for 8 million people in 
the foothills of Appalachia, in what is called the Tennessee Valley. 

I hope we will be very methodical, very careful, and ultimately, fair 
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to both the investor-owned utility industry and public power; be- 
cause this is very serious business. 

It just so happens, that a disproportionate share of the losers in 
airline deregulation are in the same region. So we don't need to be 
hit so often with deregulation initiatives that may help the country, 
as a whole, but hurt certain parts of the country more. 

I want to focus, briefly, on three major issues. One is TVA's 10- 
year business plan; two is the regional consensus that has been de- 
veloped within the 7-state, 8-million-customer, TVA service area, 
and three is some basic principles that still ne^ to be resolved as 
we move legislation through the subcommittee. 

First of all, TVA is moving in the right direction with their cur- 
rent management plan and the 10-year business plan. TVA man- 
agement should be commended on their focus to prepare TVA for 
competition by reducing debt, making rates more competitive, and 
by implementing the rest of the details of the 10-year plan. While 
the recent GAO report points out that TVA may not achieve the 
level of debt reduction stated in the plan until 2009—2 years later 
than the plan called for— GAO did acknowledge, "However, since it 
is not possible to accurately predict what the market price of power 
will be in 2007, TVA could still achieve its objective of offering com- 
petitively priced power, even if it does not fully achieve the Plan's 
other goals and objectives." The GAO report clearly says, too, that 
TVA is, in a major way, reducing its debt. We have already heard 
testimony earlier today about how much it has already been re- 
duced. You are going to hear more of that as the day goes on. 

Second, both the Tennessee delegation and TVA caucus encour- 
age TVA and theTennessee Valley Public Power Association, which 
represents TVA's 159 distributors, to come up with a regional solu- 
tion to electricity restructuring. I applaud TVA and TVPPA for 
working together to come to agreement on guiding principles for 
electricity restructuring that best serves the needs of the entire 
Vall^. Both will be testifying more about their proposals today, 
and in the future. The subcommittee needs to understand that get- 
ting TVA and its distributors to come to agreement on a majority 
of the issues is a major accomplishment, reached only through hard 
work and compromise. The issues they have reached consensus on 
include: equitable competition; TVA power sales; stranded invest- 
ment recovery; anti-trust coverage, and the renegotiation of whole- 
sale power contracts. 

The third issue is the basic principles. The administration/DOE 
bill is very similar to the consensus position reached by TVA and 
TVPPA. However, there are some difference between the consensus 
position and the draft being circulated by subcommittee members 
that we hope we can reach agreement on. All the proposals pave 
the way for competition by bringing the fence down both ways: al- 
lowing competition into the TVA region, and allowing TVA to sell 
excess wholesale power outside the TVA region. But everyone 
should understand that TVA will continue to focus on its primary 
mission, and that is serving the customer needs of the Tennessee 
Valley. 

TVA also must retain its ability to build generating capacity. 
TVA must have the flexibility to build new generation if it is going 
to be able to continue to meet the power n^s of the Valley. This 
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continues to be a major hurdle between the subcommittee drafts 
and a fair resolution for these 8 million customers in the 7-state 
region. 

In closing, let me raise one other issue that we might need to 
begin discussing today: that is, TVA's management is improving. 
TVA is improving. There is clear data to that effect. But it still op- 
erates under a three-member, Presidentially appointed, board of di- 
rectors. Beginning next week, for a short period of time— I hope- 
only one of those board members will be serving. Senator Frist, 
from Tennessee, has proposed expanding the TVA board to increase 
accountability and improve the management of the future TVA. I 
want to commend the current management for the strides that 
have been taken; but I think that as we move this major, com- 
prehensive, direction-changing legislation, we should consider ex- 
panding the TVA board of directors to increase the accountability 
overall, so that it may be more like a corporate board in today's cli- 
mate, where just a handful of people don't make decisions for a 
$6.7 billion power company. 

I thank the chairman for giving me this opportunity. 

Mr. Barton. Thank you. I am sure our friends from Washington 
State will understand that the Tennessean— it just takes him a lit- 
tle bit longer to get it out. 

We would recognize the gentleman from Washington State, Dr. 
McDermott, for an opening statement. 

STATEMENT OF HON. J IM MCDERMOTT 

Mr. McDermott. Thank you, Mr. Chairman. I want to commend 
you for holding a hearing in which you brought the right, the left 
and the center, together. That you could get Peter DeFazio, Doc 
blastings, me, and George, all coming here to say the same thing 
is a real statement about this issue and the effect it has in our 
area. 

One of my former colleagues in the state senate used to say that 
the eastern two-thirds of the State of Washington was a place 
where the jackrabbits had to carry canteens before the Bonneville 
Power Administration. It was a desert. There was dry land, wheat, 
and that was about it. 

Our State is basically an agricultural State. In spite of what you 
might think— with Boeing, Microsoft, and all the rest— the biggest 
industry in our State is agriculture created by the Bonneville 
Power Administration. So its affect on our State is from border to 
border. 

In my city of Seattle, the voters favored public ownership of 
power, beginning in 1902 when they voted for a $590,000 bond 
issue. Now, that established our public power system. That has 
been the system in the Northwest, since that point. In 1937 the 
Bonneville Power Administration was created. That expanded it 
out of the city. 

Cities, like Seattle, have been tied to this in good times and in 
bad. From the beginning, BPA entered a partnership with the 
Northwest to bring low rates, industrialization and rural elec- 
trification. This partnership resulted in a unique role for BPA and 
many benefits for the region. Obviously, one of the benefits has 
been low cost; but there have been costs for our area. The North- 
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west has been paying that costs. The region agrees that BPA must 
continue to pay its full share of Federal obligations, including those 
for fish costs and other public purposes. 

One of the major issues today we are dealing with is how we deal 
with the listing of the salmon as an endangered species, and what 
that means for the power generation in the area. 

In 1996, the Governors of Washington, Oregon, Montana, and 
Idaho, appointed a four-member. Northwest Energy Review Transi- 
tion Board to oversee the recommendation of the 1996 comprehen- 
sive review. The Transition Board is responsible for assuring ac- 
countability, acceptance and implementation of those recommenda- 
tions. The Transition Board works with the regional interests and 
the BPA to oversee the development of a subscription process for 
the sale of BPA power. The Transition Board also works with the 
Northwest Congressional Delegation, reviewing BPA's marketing 
plan and its control in the competitive electric market. It provides 
guidance of the implementation of the other review recommenda- 
tions. 

I n 1997, as you heard from Peter DeFazio, we established an N W 
Energy Caucus. It is bipartisan. Everybody is in it. In less than 2 
years since we began, the members and staff have been working 
with representatives of all the regional stakeholders, and have 
spent countless hours working to achieve a consensus which— we 
hope in any bill that we have— will have a title for the Northwest, 
or for BPA. 

Amazingly, we came to an agreement that the BPA's benefits 
should be retained in the region. It is often suggested, however, 
that the best way to retain the regional benefits, and to generate 
revenue for the Federal Government, is to sell BPA. This is a sim- 
plistic-sounding solution that, actually, is extraordinarily com- 
plex— as this committee will find as you begin to dig into the de- 
tails. 

Unlike private power companies, BPA operates under its own 
statutes; has a very different regulatory role, and has Canadian 
treaty obligations. Additionally, BPA still owes billions of dollars to 
the Federal Treasury for the Washington Public Power Supply Sys- 
tem, which is known generally as 'WPPSS." Those nuclear plants: 
they planned five; only one was built, but the costs are still having 
to be paid off by the region. 

BPA is also obligated to fund fish and wildlife mitigation result- 
ing from the impacts of power generation. So privatizing the BPA 
would shift these obligations from the ratepayers in the Northwest 
to the American taxpayers. Most importantly, there is no certainty 
that privatizing BPA would generate revenue for the Treasury. 

To privatize BPA, because you pray at the altar of the market, 
is not compelling. The market power that a privatized BPA would 
have is tremendous. BPA would own 80 percent of the region's 
transmission lines. If you sold it, BPA would control the market 
and set its own price. Even if the BPA were broken apart, its indi- 
viduals parts would still have significant market power. For in- 
stance, the Grand Cooley Dam controls the downstream dams in 
Doc blastings district. There are three counties that have their own 
dams: Chelan, Douglas and Grant Counties. But the Grand Cooley 
is above it and controls the water flow. So if you sell that to a pri- 
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vate operator, you then throw some other public utilities into seri- 
ous problems. 

For more than 60 years, the BPA has sold low-cost, reliable 
power to the Northwest. It is an integral part of the prosperity and 
heritage of the region. To change that covenant now needlessly 
breaks faith with the region. It is not clear that the privatizing of 
BPA would result in a windfall for the Treasury. What is clear is 
that privatizing BPA would complicate the market in the North- 
west, placing the burden of numerous obligations squarely on the 
shoulders of the American taxpayers. 

Let me give you one example. 

Mr. Barton. Make this the last example. 

Mr. McDermott. Potatoes. Everybody think potatoes come from 
Idaho. Washington grows more potatoes than the rest of the 
world— or any other State in the Union. And McDonald's french 
fries come out of that area. So if you want to fool with McDonald's 
prices, starting fooling with BPA and the water that irrigates the 
potato fields that makes McDonald's potatoes. 

[The prepared statement of Hon. J im McDermott follows:] 

Prepared Statement of Hon. J im McDermott, a Representative in Congress 
FROM THE State of Washington 

Chairman Barton, Congressman Hall, and Members of the Committee, thank you 
for inviting me to testify today on the importance of the Bonneville Power Adminis- 
tration (BPA) to the Pacific Northwest. 

I n my city, Seattle, voters have supported public ownership of the city's water and 
electric system since 1902 when they approved a $590,000 bond to develop a hydro- 
electric facility on the Cedar River. 

Support for public power was cemented in 1937, when President Roosevelt signed 
the Bonneville Project Act. BPA has become an integral force in the development 
and heritage of the region. Seattle, like cities across the Northwest, have main- 
tained their support of public power in good times and in bad. 

From the b^inning, BPA entered a partnership with the Northwest to bring low 
rates, industrialization and rural electrification to the region. This partnership re- 
sulted in a unique role for BPA and many benefits to the region. However, with 
these benefits comes a cost. The Northwest has been paying that cost and the region 
agrees that BPA must continue to pay its full share of federal obligations, including 
those for fish costs and other public purposes. 

In 1996, the governors of Washington, Oregon, Montana, and Idaho appointed a 
four-member Northwest Energy Review Transition Board to oversee the rec- 
ommendations from the 1996 Comprehensive Review. The Transition Board is re- 
sponsible for ensuring accountability, acceptance, and implementation of the rec- 
ommendations. The Transition Board works with regional interests and BPA to 
oversee development of a subscription process for the sales of BPA's power. The 
Transition Board also works with the Northwest congressional delegation, reviews 
BPA's marketing plan and its role in the competitive electricity market, and pro- 
vides guidance in the implementation of the Comprehensive Review's other rec- 
ommendations. 

In 1997, members of the Northwest congressional delegation formed the North- 
west Energy Caucus. Every member of the delegation joined in an effort to reach 
a regional consensus on electric industry deregulation. In the less than two years 
since the Caucus has been in existence, the Members and our staffs have met with 
representatives from all the regional stake holders and spent countless hours work- 
ing to achieve a consensus. The Caucus agrees that BPA's benefits must be retained 
in the region. 

It is often suggested that the best way to retain regional benefits and to generate 
revenue for the Federal government is to sell BPA. This simplistic sounding solution 
is actually extraordinarily complex. Unlike private power companies, BPA operates 
under its own statutes and a very different r^ulatory role, and has Canadian treaty 
obligations. Additionally, BPA still owes billions of dollars to the Federal Treasury 
for the Washington Public Power Supply System (WPPSS) nuclear plants, only one 
of which was ever completed. BPA is also obligated to fund fish and wildlife mitiga- 
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tion resulting from the impacts from power generation at Federal Dams. Privatizing 
BPA would shift these obligations from the rate payers in the Northwest to the 
American taxpayers. Most importantly, there is no certainty that privatizing BPA 
would generate revenue for the T reasury. 

To privatize BPA because you pray at the altar of the market is not compelling. 
The market power that a privatized BPA would yield is tremendous— BPA owns 
80% of the r^ion's transmission. If sold, BPA would control the market and set its 
own price. Even if BPA were broken apart, its individual parts would still have sig- 
nificant market power. For instance, the Grand Coulee dam controls the down 
stream dams on the Columbia River. Clearly, BPA is a significant force in the 
Northwest. 

For more than 60 years BPA has sold low cost, reliable power to the Northwest. 
And, is an integral part of the prosperity and heritage of the region. To change this 
covenant now, needlessly breaks faith with the region. It is not clear that 
privatizing BPA would result in a windfall for the Treasury. What is clear is that 
privatizing BPA would complicate the market in the Northwest, placing the burden 
of numerous obligations squarely on the shoulders of American taxpayers. 

I look forward to working with the Committee on this issue. 

Thank you. 

Mr. Barton. We are not going to make Ronald McDonald mad, 

I assure you. 

Mr. McDermott. Thank you. Thank you for your time. 

Mr. Barton. I want to commend you. You went through about 
40 pages of written testimony in 5 minutes. That is not bad; that 
is pretty good. 

Mr. H asti ngs— Doc— Congressman Hastings, who has worked 
with this committee on a number of other issues with Hanford, we 
will put your statement in the record and recognize you for 5 min- 
utes to summarize it. 

STATEMENT OF HON. DOC HASTINGS 

Mr. Hastings. Thank you very much, Mr. Chairman. I want to 
remark to my colleague, Mr. McDermott's saying that somebody 
that has disparate political views coming together on this issue; 
this will probably be the only issue on which we will all agree. We 
probably won't make a habit of this. Nevertheless, we are here in 
this regard. 

I would agree with what my two colleagues from Oregon and 
what Mr. McDermott said, in general, from this standpoint: that is, 
you will hear as you embark upon this— you have already heard it 
today, and undoubtedly you will hear it more and more— that var- 
ious parts of the country are very unique. Certainly, Washington 
State, the Northwest: Oregon, Washington, Idaho, and Montana 
are unique from the standpoint of power producing, because so 
much of our power is produced by hydropower. Then you overlay 
that, particularly in our State, with decisions that were made with- 
in our State of public power. These are some things that for people 
in my district, especially, that decision was made 60 years ago. 

Yet, as we embark upon this, and as you go down the line of de- 
regulating as we move into more market areas; obviously, that will 
have an effect on us as to what the final disposition is. When I 
went home and talked to my PUD's and those people that were in- 
volved, the first question they said to me was, "Why do we want 
to do this? We do have low-cost power." This is accurate. We do 
have low-cost power. My suggestion to them was this is an issue, 
in my view, that no longer is it the question of if we are going to 
have deregulation. The question is, when? It is prudent for us then. 
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within our region, to sit down and try to figure out how we fit in 
this whole puzzle. 

So in that regard, we have been working with you and others on 
this committee. One of the messages that we are taking to you, be- 
cause we think it is a valid one for all of the negative things that 
could come if we don't have this is the Northwest title. Then you 
have other conditions that fall into place. I am pleased that in ini- 
tial conversations that we have had with you and other members 
that there will be a Northwest title. The administration has sug- 
gested that a Northwest title would be something that needs to 
work out. 

If that were the case, then obviously the burden is on us within 
the Northwest on how we deal with our electricity and the struc- 
turing of that. We do have a precedent in place. It is called the 
Northwest Power Planning Council. That was passed just about 20 
years ago to deal with the uniqueness that we have all been talk- 
ing about. 

So with that, I am very pleased to have had the opportunity to 
speak to you. We do have a Northwest energy caucus, bipartisan 
in nature. We are working on that. We don't, unfortunately, have 
a member of your committee. I do appreciate, very much, the cour- 
tesy that you have given me. I know I speak for my colleagues as 
to how these concerns should be addressed. 

So with that, Mr. Chairman, thank you very much for your cour- 
tesy. 

Mr. Barton. Thank you. Congressman. 

And last, but certainly not least, we would like to hear from an- 
other Washingtonian, Congressmen Nethercutt, for 5 minutes. 

STATEMENT OF HON. GEORGE R. NETHERCUTT, J R. 

Mr. Nethercutt. Thank you, Mr. Chairman. It is my pleasure 
to be here before you and your subcommittee, and also with my col- 
leagues from our State and our region. 

I am proud to represent about one-fourth of the geographical 
area of our State. As J im said. Doc and I represent about two- 
thirds of our State, all east of the Cascade Mountains. All are cer- 
tainly dependent upon a power generation system that has devel- 
oped over the years, I think, to the benefit of not just eastern 
Washington, but all parts of our Pacific Northwest r^ion. 

Grand Coulee Dam is the largest hydroelectric facility in the Na- 
tion. It provides 25 percent of the power in the Federal Columbia 
River Power System. It can serve 2 million homes for 1 year. It has 
that much power generated through that particular resource in our 
region. We also have, in the Fifth District, the Snake River hydro- 
electric facilities, which are under the jurisdiction of the Corps of 
Engineers. 

So every single person in our State and in our region is affected 
by what happens to the Bonneville Power Administration. It is 
home to investor-owned utilities, public power, rural cooperatives 
and aluminum plants. It is of extreme importance to our region, 
not just my district, but our entire region. I think the fact that peo- 
ple are represented from Oregon, Montana, Washington, and 
Idaho— it all is important to us. 
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We are feeling a bit aggrieved because last Congress we had 
three members of the Northwest on this committee: Congress- 
woman Furse, from Oregon; Rick White, from our State, and Mike 
Crapo, from Idaho. So we appreciate, sir, your gracious welcome of 
us, and your consideration, as a subcommittee to the needs of our 
district. We need to have a good dialog with you. We hope that can 
continue. We know it will. 

We do have a bipartisan energy caucus. We have common inter- 
ests that span our entire region. I think we are speaking with one 
voice. That one voice, if I can summarize, is simply that we are 
unique. We do have special considerations in our region. We have 
a debt load. We have BPA owning, as was stated, about 75 percent 
of our transmission facilities. We have taken upon ourselves to deal 
with the listings of endangered species and threatened species. We 
have 12 listings, now, of fish that we need to deal with. The rate- 
payers of our region are paying the freight. They are paying for 
that consequence of the E ndangered Species Act. 

So I am here to say that we want to work with you. We are step- 
ping up to the plate as a region, and as a delegation— a broad dele- 
gation— to deal with the problem that affects our region. We hope 
to have your consideration along the way toward what, as Con- 
gressman Hastings said, is probably, eventually, going to be de- 
regulation in this country. If that happens, we want to make sure 
you understand our special needs and our unique circumstances. 

So we thank you for your time. I hope my statement can be made 
part of the record. It goes into more detail and is, somewhat, repet- 
itive. I want you to know that we are grateful for the opportunity. 
We look forward to working with you to make this work for our re- 
gion, as well as our constituents, ratepayers and taxpayers. Thank 
you, very much. 

[The prepared statement of Hon. George R. Nethercutt, J r. fol- 
lows:] 

Prepared Statement of Hon. George R. Nethercutt, J r., a Representative in 
Congress from the State of Washington 

Thank you Mr. Chairman and members of the Subcommittee for the opportunity 
to testify today on the future of the Bonneviiie Power Administration. 

I represent the 5th Congressionai District of Washington State, the eastern part 
of Washington State. My region is home to the Grand Couiee Dam, the iargest hy- 
droelectric facility in the nation, providing 25% of the power in the Federal Colum- 
bia River Power System— enough power to turn the lights on in more than 2 million 
homes for a year. In addition to this grand hydroelectric facility, the 5th Congres- 
sional District has four Corps of Engineers hydro facilities on the lower Snake River 
and is home to investor owned utilities, public power, rural cooperatives and alu- 
minum plants— every one of my constituents is affected in some manner by the Bon- 
neville Power Administration. I would like to emphasize, however, that the future 
of BPA is not a district by district or state by state issue in the Pacific Northwest— 
this is something that the region has and will continue to work on in a bipartisan 
manner. As the co-chair of the bipartisan Northwest Energy Caucus, my colleagues 
and I are committed to working together and with you to prepare Bonneville for a 
restructured electricity environment, protect the U.S. Treasury and maintain the 
benefits of the Federal Columbia River Power System for the region. 

Mr. Chairman, before I go on, let me express my thanks for allowing Mr. DeFazio, 
Mr. Hastings, Mr. McDermott and myself to testify before the subcommittee on be- 
half of the Pacific Northwest delegation. Your staff has been most helpful in work- 
ing with our offices over the past few months and it is appreciated. I especially ap- 
preciate the opportunity to represent the Pacific Northwest before your sub- 
committee with the departure of the three former Northwest members of the Com- 
mittee, Representatives White, Furse and Crapo. 
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The Pacific Northwest faces many unique chaiienges as Congress moves toward 
restructuring the biiiion doiiar eiectricity industry, but the Northwest is determined 
to face these chaiienges head on. In 1996, the r^ion's four Governors reieased the 
Comprehensive Regionai Review of the Northwest Energy System, a report intended 
to outiine what the region must do to prepare the Pacific Northwest for the nationai 
push toward competition in the retaii market. This report began the discussions our 
deiegation has had for the past 3 years with BPA's customers in the region on what 
changes are necessary to federai statute and we have made significant progress. 
Recognizing the pressures from other parts of the country, this process went forward 
with the goai of protecting the federai taxpayer in Okiahoma or Texas from having 
to cover the debts incurred in the Pacific Northwest, whiie stiii maintaining the ben- 
efits of the system for the region's residents. 

The region is working on ianguage to subject BPA to appiication of the Federai 
Power Act, requiring BPA to operate more iike other utiiities and most importantiy 
ensure that BPA meets its finandai obiigations to the U.S. Treasury. This has not 
been an easy task and when you hear from BPA's customers today you wiii hear 
that there is stiii work to do. But, we are aii committed to moving this process for- 
ward and the delegation wiii continue to encourage the region to that end. 

You may aiso hear discussions about Bonneviiie's debt ioad from my colieagues 
outside of the Pacific Northwest. Bonneviiie does carry a debt to the U.S. Treasury 
of $6.5 biiiion and yes, Bonneviiie has defauited on treasury payment in the eariy 
1980's but it has not missed a payment since 1984. In fact, since 1984 under the 
watchfui eye of the Pacific Northwest delegation BPA has been accountabie to the 
U.S. Treasury and to repayment of the $5.4 biiiion in debt incurred for the Wash- 
ington Pubiic Power Suppiy System. Because of the pressures from the Governors' 
regionai review, the Pacific Northwest Congressionai delegation and from our coi- 
ieagues outside the region in Congress, BPA continues to cut its operating costs, has 
encouraged eariy retirement of some of its empioyees to reduce costs, and with the 
heip of former Senator Flatfieid and Senator Gorton piaced a cap on the amount of 
spending on fish mitigation efforts. The Northwest delegation wiii continue to watch 
BPA ciosely to ensure that it maintains thisievei of finandai disci piine. 

Let me remind my coiieagues from outside the region that the Bonneviiie Power 
Administration is a unique entity. It provides 60% of the power for the region, own- 
ing aimost 75% of the transmission iines and is the entity responsibie for mitigating 
hydroeiectric impacts on fish and wiidiife. The Pacific Northwest region has 12 iist- 
ed species of saimon that migrate through 8 federai dams and 5 non-federai dams 
on the Columbia and Lower Snake Rivers. BPA is responsible for mitigating hydro 
impacts on the listed species. This mitigation costs the ratepayers of the Pacific 
Northwest millions of dollars annually and some claim that the federal government 
has subsidized this effort. Let me point out that 70% of the funds used to mitigate 
impacts on salmon on the Columbia and Snake River System are reimbursed to the 
U.S. Treasury by the Northwest ratepayer. In fact, on some of the facilities up to 
98% of the fish and wildlife mitigation efforts are reimbursed by the Northwest rate- 
payer. Finally, these listings may impact the way our river system is operated— let 
me say that there is no consensus on what changes may be made to the system— 
and I remind the committee and my colleagues that I do not support removal of any 
dams on this river system— but whatever the decision Congress authorizes, a federal 
cost share will be required— that will be incurred by the taxpayer, not just the 
Northwest ratepayer. 

As you can see the debt incurred and the potential costs that may be required 
due to changes in the hydro system because of the Endangered Species Act, leave 
a big question on what the value of this system is to the taxpayer. Should the sys- 
tem be sold, as some outside the region advocate, the risk to the U.S. Treasury is 
real. The Pacific Northwest region is willing to take the risk of covering costs to the 
U.S. Treasury in order to maintain the benefits of the system. 

Mr. Chairman and members of the Subcommittee, this has not been an easy job 
for our delegation and yes, we are at a disadvantage with the departures of our col- 
leagues on your committee. But, we are willing to rise to the challenge and will do 
the work necessary to provide you a "Northwest Title" for you to meet your time 
line. Again, thank you Mr. Chairman for the opportunity to testify this morning. I 
look forward to working with you and your staff on this issue of great importance 
to the Pacific Northwest. 

Mr. Barton. Thank you. That concludes statements of the con- 
gressional panel. The Chair would just point out that given the 
turnout from Tennessee and Washington, we are glad there is not 
a California Power Authority. 
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They have 52 members. I am going to defer questions, since I can 
talk to these gentlemen on the floor. We are going to give the other 
members an opportunity, but encourage them to be brief in their 
questions because we do have two more panels. 

Does Mr. Sawyer wish to ask questions of this panel? Does Mr. 
N orwood? 

Mr. Norwood. Yes. 

Mr. Barton. You want to? Okay, you are recognized for 5 min- 
utes. 

Mr. Norwood. Thank you, Mr. Chairman. I am sorry the Ten- 
nesseans left. You noted that they talk slow. But one thing about 
it, when they do talk, you can understand what they say. They 
mean what they say, and are very plain about it. That is exactly 
what I intend to be now. 

I am disappointed that Mr. Franks is not here, since he boiled 
this down to sort of a regional thing. I want to respond to him and 
for the record. 

Part of my problem with their bill, the PMA Reform Act, is that 
it has the wrong name. If they would be honest and put the right 
name on it, I could live with it a little better. It should be entitled, 
since New J ersey can't control its own power rates and they have 
some of the highest rates in the Nation, "Let Us Make Everybody 
Else's Rates Go Up So We Can Be Competitive Act." 

I suggest they spend a little more time looking internally as to 
why their rates are two to three cents higher than the national av- 
erage, rather than being concerned how to raise my rates down in 
Georgia. 

Now, Mr. Chairman, I would ask permission— unanimous con- 
sent— to totally rebut the statement made by Mr. Franks, and sub- 
mit it for the record. 

Mr. Barton. You certainly can submit a statement for the 
record. I don't think that it is possible to give unanimous consent 
to totally rebut. 

Mr. Norwood. Well, the statement is loaded, Mr. Chairman, 
with things that are simply not true. 

Mr. Barton. Would the gentleman wish unanimous consent to 
put a statement into the record? 

Mr. Norwood. Fie does. 

Mr. Barton. Is there an objection to that? Flearing none, so or- 
dered. 

Mr. Norwood. Thank you, very much, Mr. Chairman. I will con- 
clude simply by saying things like stating to the public that power 
marketing administrations sell at 40 percent below market rates is 
simply just not true. Putting statements in the record saying that 
the Southeastern Market Administration failed to recover $1.5 bil- 
lion of their costs, that is simply just not true. 

I want to conclude with this: power sold by the Southeastern Ad- 
ministration SEPA is vitally important to my constituents, which 
does not include Flilton Flead. I will oppose efforts represented by 
Mr. Franks to change the current cost-based rates formula for the 
PMAs, or to privatize PMAs. It is important to recognize— not to 
overlook— the multipurpose aspects of these water projects. Power 
is only one aspect of the Federal projects. Flood control, navigation. 
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water quality, recreation, fish, and wildlife purposes are other im- 
portant uses. 

Now Mr. Franks refers to the CBO study and points out things 
that he likes in the CBO study. 

Mr. Barton. Now, is there a question in this? 

Mr. Norwood. No. 

I didn't want the witness to leave. I would have nailed him if he 
would have stayed. 

Mr. Barton. Well, the gentleman has unanimous consent to put 
his statement in the record. 

Mr. Norwood. Do I have consent to finish? 

Mr. Barton. Yes, you have 5 minutes. 

Mr. Norwood. Well, let me just quote a couple of other things 
in that same CBO study. They say, "Under certain circumstances, 
the Government could easily lose money by privatizing PMAs." 
Well, you can't privatize them without meeting those cir- 
cumstances. It is very clear they would. 

The CBO says, and I quote, "Selling Federal power assets con- 
tinues to raise concerns about future electricity prices, the environ- 
ment, and access to recreational resources. Some power consumers 
would be likely to face increases in rates under new ownership." 
That is exactly what comes from the CBO. And that is exactly what 
his bill will do. 

Now, I am done. I yield the floor. 

Mr. Barton. I thank the gentleman from Georgia, for his low- 
key, non-inflammatory, conciliatory statement. 

Mr. Norwood. I was only being nice because Mr. Franks was not 
hereto defend himself. 

Mr. Barton. Does the gentlelady from Missouri wish to ask the 
two members here any questions? 

Ms. McCarthy. I don't. 

Mr. Barton. Does the gentleman from Tennessee wish to ask 
any questions of these two? 

Mr. Bryant. I would simply associate myself with my colleague's 
remarks from Georgia. Fie says it so eloquently. I would pass on 
the questioning of this panel. Thank you. 

Mr. Barton. Does the gentleman from Oklahoma wish to ask 
questions? Does the gentleman from Kentucky, Mr. Whitfield, wish 
to ask questions? 

Mr. Whitfield. Mr. Chairman, I would just say that I was going 
to make a statement in defense of PMAs, but I think Mr. Norwood 
has said it all. 

Mr. Barton. All right. Does the gentleman from Mississippi, Mr. 
Pickering, wish to ask any questions of the two members here? 

Mr. Pickering. Mr. Chairman, at this time, no. Thank you. 

Mr. Barton. Okay. Before we go to the next panel, does Mr. j en- 
kins wish to make a brief statement? We give that opportunity, if 
you will make it very brief. 

Mr. j ENKiNS. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity. I have refrained, since I have been on these sacred prem- 
ises, from associating myself with the remarks of other folks. Some- 
times that brings on more talk. But I would point out that the gen- 
tleman from Georgia, Mr. Norwood, has spoken the absolute truth 
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in every word he said, here. I n that regard, I am associating myself 
with his remarks. 

I would point out that, in order for the committee to really do 
the work that needs to be done and to look at this in the light in 
which it should be looked at, the claims that— and I heard this spo- 
ken— Federal money pays for low rates for other parts of the coun- 
try. I don't know about all parts of the country, but I would say 
with respect to the TVA area, this committee should look to that 
statement, and ask any person who makes that statement to come 
forth and specify, exactly, what those sums are that are spent to 
lower rates in some parts of the country. I don't believe it is nec- 
essarily true. 

I think, with respect to TVA especially, anybody should go 
back— this committee should go back— and study the 1959 amend- 
ments to the TVA Act, which basically made a self-financing com- 
pany out of TVA. TVA has to go to the market to borrow money, 
just like anybody else. 

Somebody might make the claim that they went to a Federal 
bank and borrowed some money. That is true. They were given per- 
mission last year to pay it off, because it was not a good deal. They 
could borrow money from other banks around the country and 
other places at a lower interest rate. They were able to do that. 

Mr. Barton. Could the gentleman summarize what he wants to 
say, fairly quickly? 

Mr. J ENKiNS. Yes. I am sorry, Mr. Chairman. I started out to tell 
you what time it was and I am telling you how to make a watch 
here. 

I appreciate the opportunity to comment thusly: I would ask the 
committee to look to these statements that are made, and verify 
the truthfulness of them, as they are made. Thank you. 

Mr. Barton. The gentleman from Illinois, Mr. Rush, we just 
missed the first member panel. Would you wish to make a brief 
statement before we go. 

Mr. Rush. No, Mr. Chairman. But I will ask unanimous consent 
to have an opening statement issued into the record. 

Mr. Barton. Without objection, so ordered. 

We would now like to welcome our first panel of non-congres- 
sional members. If you folks would come forward? 

We have Mr. M^ford, who is the Executive Vice President for 
Customer Service for the Tennessee Valley Authority. We have M r. 
William Coley, who is the Group President for Duke Power; Mr. 
Flerman Morris, who is the President and CEO for Memphis Light, 
Gas and Water Division, and we have Mr. j ames Baker, who is the 
President of Middle Tennessee Electric Membership. 

If you gentlemen would come forward, please? We would like to 
welcome you gentlemen to the subcommittee. Each of you has pre- 
sented written testimony. It is in the record in its entirety. We are 
going to start with Mr. Medford and let you summarize your writ- 
ten statements for 5 minutes. We will go right down the line: Mr. 
Medford, Mr. Coley, Mr. Morris and Mr. Baker. 

Again, the statements are in the record in their entirety. You are 
recognized for 5 minutes. 
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STATEMENTS OF MARK MEDFORD, EXECUTIVE VICE PRESI- 
DENT, CUSTOMER SERVICE, TENNESSEE VALLEY AUTHOR- 
ITY; WILLIAM A. COLEY, GROUP PRESIDENT, DUKE POWER, 
ON BEHALF OF TVA WATCH; HERMAN MORRIS, PRESIDENT 
AND CEO, MEMPHIS LIGHT, GAS AND WATER DIVISION; AND 
JAMES O. BAKER, PRESIDENT, MIDDLE TENNESSEE ELEC- 
TRIC MEMBERSHIP CORPORATION, ON BEHALF OF TEN- 
NESSEE VALLEY AUTHORITY PUBLIC POWER ASSOCIATION 

Mr. Medford. Good Morning, Mr. Chairman. 

Mr. Barton. You really ne^ to pull that microphone closer to 
you. 

Mr. Medford. Mr. Chairman, is this on? 

Mr. Barton. Yes, sir. 

Mr. Medford. Good morning, Mr. Chairman and members of the 
subcommittee. My name is Mark Medford and I serve as the Ten- 
nessee Valley Authority's Executive Vice President of Customer 
Service and Marketing. I am also the executive officer responsible 
for industry restructuring. 

I appreciate the opportunity to come before the Energy and 
Power subcommittee to discuss how TVA fits into the electric in- 
dustry and our future role in a competitive, less-regulated environ- 
ment. 

TVA is the Nation's largest producer of public power. We serve 
159 retail distributors and 68 directly served customers in parts of 
7 Southeastern States: Alabama, Georgia, Kentucky, Mississippi, 
North Carolina, Tennessee, and Virginia. TVA has the statutory re- 
sponsibility to provide for the economic development of the entire 
region. To do so, TVA manages the Tennessee River as a com- 
pletely integrated system. By managing the river's resources in this 
way, TVA maximizes the benefits of flood control, navigation, and 
power generation, all of which are critical to our original mission. 

TVA appreciates the subcommittee's leadership in addressing the 
significant disconnect that has developed between the Federal stat- 
utory scheme for the power industry and the power markets as 
they have moved quickly toward greater competition. Like you, we 
see the need for comprehensive Federal electric restructuring legis- 
lation. 

As the result of market pressures, under TVA Chairman Craven 
Crowell's leadership, TVA began the difficult process of conforming 
itself into a competition-oriented business. This effort included 
painful staff reductions, cost containment, and significantly improv- 
ing our productivity. 

In 1997, TVA unveiled a comprehensive program to guide our 
agency for the next 10 years called the Ten Year Business Plan. 
The overriding goal of the plan is to ensure that TVA's total deliv- 
ered cost of power will be competitive with the market price of 
power through the year 2007, and beyond. The primary means for 
accomplishing this is reducing the debt and lowering interests 
costs. In the first 2 years of the plan, I am pleased to report that 
TVA is already ahead of schedule and has reduced our debt by over 
$1 billion. 

Mr. Chairman, less than 2 years ago, this subcommittee ex- 
pressed concern about the lack of progress on a regional consensus 
for the future of TVA. We listened to the subcommittee, and we 
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have participated extensively in several initiatives to develop a rea- 
sonable consensus for the TVA region. We participated in the De- 
partment of Energy's TVA Advisory Committee, along with our cus- 
tomers, labor, environmentalists, TVA Watch, power marketers, 
and other stakeholder groups to ensure that the Tennessee Valley 
region, as a whole, is treat^ fairly in a more competitive environ- 
ment. 

DOE took the results of this regional effort and crafted a TVA 
title for inclusion in its comprehensive electricity competition plan, 
released by the administration on April 15 of this year. Further- 
more, Members of Congress from the TVA region strongly encour- 
aged us to work with TVPPA to develop a regional consensus on 
this issue. We jointly completed work on legislative language to re- 
flect that consensus in March of this year. 

Both titles reflect a great deal of hard work and hard com- 
promise. However, TVA believes that they both define an appro- 
priate role for TVA in a competitive environment, and that they 
are, in fact, quite similar. I am pleased to offer our support for the 
administration in this critical legislative initiative and to be here 
today with J im Baker and Herman Morris to discuss proposed re- 
gional approaches. 

Throughout the regional process of developing our proposal with 
TVPPA and working with the administration, TVA had three major 
goals. First, leave no customer behind. All customers in the TVA 
region benefit from the current structure of low-cost electricity and 
integrated river management. Any change to that structure should, 
likewise, benefit all customers. This is of particular concern to 
TVA, since we are a predominantly rural region. 

Second, maintain TVA's Federal status, which enables the inte- 
grated river management that benefits not only the residents of the 
region, but also facilitates the low-cost movement of goods and com- 
merce from other States. 

Finally, ensure that the reliability of the regional power trans- 
mission grids are maintained and enhanced within a more competi- 
tive environment. 

In conclusion, we believe both proposals accomplish all these fun- 
damental goals. We look forward to working with this sub- 
committee to develop legislation that moves carefully toward a 
well -conceived plan to bring competition to the electric industry. 

Once again, I want to thank you for the opportunity to discuss 
this very important issue with you today. I would be happy to an- 
swer any questions. 

[The prepared statement of Mark Medford follows:] 

Prepared Statement of Mark Medford, Executive Vice President, Customer 
Service, Tennessee Valley Authority 

Mr. Chairman and Members of the subcommittee, thank you for this opportunity 
to expiain how the Tennessee Vaiiey Authority currentiy fits into the eiectric indus- 
try and how TVA can continue to serve the pubiic interest in a competitive, iess r^- 
uiated environment. My name is Mark Medford and I serve as TVA's Executive Vice 
President for Customer Service and Marketing and the executive officer responsibie 
for industry restructuring. 

My responsibiiities inciude working very cioseiy with the 159 distributors of TVA 
eiectric power and 68 direct-served customers within the Tennessee Vaiiey. These 
are the two groups who wouid be most directiy affected by comprehensive restruc- 
turing iegisiation. 
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I am pleased to appear before the Energy and Power Subcommittee and greatly 
appreciate the opportunity to talk about TVA. Together with the Tennessee Valley 
Public Power Association, the trade association representing our distributors, I am 
pleased to discuss a constructive, regional approach for dealing with TVA in any leg- 
islation this Congress considers. 


BACKGROUND ON TVA 

The Tennessee Valley Authority is large and complex. TVA is not only the nation's 
largest producer of public power, but it also acts as a regional economic development 
agency and the steward of the Tennessee River basin. TVA was established by Con- 
gress in 1933, primarily to provide flood control, navigation, and electric power in 
the Tennessee Valley's seven state region. The TVA Act also directs its 3 member 
Board of Directors, all of whom are appointed by the President and confirmed in 
the Senate, to set the lowest possible electric rates that recover the full cost of pro- 
viding electricity for the Valley. TVA is the leader within the Tennessee Valley for 
economic development, and a provider of low cost electricity and integrated resource 
management which cuts across state boundaries. 

The Tennessee River is the fifth largest river system in the United States. It 
stretches 652 miles from Knoxville, Tennessee to Paducah, Kentucky, where it flows 
into the Ohio River and ultimately the Mississippi. It encompasses over 11,000 
miles of shoreline, 54 dams and 14 locks. About 34,000 loaded barges travel the 
Tennessee River each year— the equivalent of two million trucks traveling the roads. 
Prior to the creation of TVA, the Tennessee River flooded on a regular basis, causing 
millions of dollars of damage per year. Under TVA's integrated resource manage- 
ment the Tennessee River is the only major river system in the United States which 
has not flooded, thus saving the region billions of dollars in damages. 

TVA's power system has a dependable generating capacity of 28,417 MW. In 1998 
TVA's generation was approximately 61% coal, 28% nuclear, and 11% hydropower. 
TVA provides wholesale power to its 159 local municipal and cooperative power dis- 
tributors through a network of 17,000 miles of transmission lines in the seven state 
region. TVA also sells power directly to 68 large industrial and federal customers. 
Ultimately, TVA supplies the energy needs of nearly 8 million people every day over 
a power service area covering 80,000 square miles, including Tennessee, and parts 
of Mississippi, Alabama, Georgia, North Carolina, Virginia, and Kentucky. 

The area in which TVA can provide electricity service is currently limited by law. 
Established by law in 1959, the TVA "fence" limits our service area to only those 
customers within the Tennessee Valley. Conversely, other utility companies are lim- 
ited in their ability to compete to serve distributors inside the TVA region. As I will 
explain later, TVA worked closely within the Administration to develop an impor- 
tant regional consensus. The successful result was the TVA title in the Administra- 
tion plan. This regional approach would allow outside companies to compete for cus- 
tomers throughout the TVA service area while allowing TVA limited rights to sell 
power outside its service territory. 

Currently, the TVA power system is 100% self-financed through its power reve- 
nues. This year the Administration has requested $7 million in appropriations for 
TVA to continue management of The Land Between the Lakes, a beautiful 170,000 
acre national recreation area bordering Kentucky and Tennessee. While LBL is not 
part of the power system, it is an integral part of TVA's ongoing statutory responsi- 
bility for unified regional, sustainable development that contributes to the regional 
economy and quality of life of theTennessee Valley. 

TVA's RECENT ACHIEVEMENTS 

Over the past five years TVA has worked very hard to improve all aspects of its 
operations. For example, TVA has: 

• Reduced its debt by $1 billion and introduced a comprehensive Ten Year Financial 

Plan to ensure that TVA's power will remain competitive in the coming decade. 

• Developed five nuclear units into an outstanding nuclear program and brought 

Watts Bar Nuclear Plant on line. 

• Initiated refurbishment of coal and hydropower units to increase generation with- 

out building new plants. 

• Enhanced a huge transmission system and maintained reliability of service even 

during last summer's heat wave. 

TVA's Ten Year Business Plan was specifically designed to ensure that TVA will 
be ready for the new competitive marketplace of the future. Its overriding goal is 
to keep TVA's total delivered cost of power to a level consistent with the forecast 
of the future market price of power surrounding TVA's service territory while recov- 
ering the cost of power from electricity consumers. The primary means for accom- 
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plishing this is reducing debt and iowering interest ccets. Over the course of theTen 
Year Pian, TVA pians to cut its debt by haif, aithough this debt reduction scheduie 
may be changed depending on future market conditions. TVA wiii remain competi- 
tive within the electric utility marketplace, and TVA's debt will continue to decline, 
so long as we adhere to this sound financial strategy and we are treated fairly in 
restructuring legislation. 

TVA AND ELECTRIC INDUSTRY RESTRUCTURING 

TVA is prepared to assist this Subcommittee as you tackle the complex and chal- 
lenging issues associated with restructuring the electric industry. TVA also appre- 
ciates the Administration's initiative in addressing the difficult issue of the role of 
public power in its proposed restructuring bill. Public power represents 25% of the 
electricity market and has historically filled an important role in ensuring that af- 
fordable power is availableto all consumers. 

As we all know, TVA is a federal agency. Despite the most sincere efforts by the 
Tennessee Valley region, only a federal bill, fashioned by the leadership of this Com- 
mittee, can give the states in the Tennessee Valley the tools needed to bring about 
the kinds of changes to the electricity marketplace envisioned by states in other re- 
gions of the country. 

In general, TVA supports legislation that affirms the role of TVA as a regional 
agency for integrated resource management and economic development: ensures the 
availability of affordable electricity for rural and fixed income consumers in theTen- 
nessee Valley: and ensures the continued reliability of the power supply and the 
transmission system. We also believe strongly that TVA must only be dealt with as 
part of the comprehensive package of issues determined by Congress to be appro- 
priate federal jurisdiction within this important debate. 

We are pleased to share with you the regional approach we have developed with 
our distributors. In addition, the Administration has taken an extensive look at the 
issues surrounding TVA. 

In the fall of 1997, the Department of Energy created the 'Tennessee Valley Elec- 
tric System Advisory Committee." The purpose of that task force was to develop, as 
much as possible, a consensus among r^ional stakeholders for a legislative proposal 
to define the role of TVA in a restructured competitive electric industry. In addition 
to TVA, the participants included: the Tennessee Valley Public Power Association 
representing distributors, the Tennessee Valley Industrial Customers representing 
large industrial customers directly served by TVA, Associated Valley Industries rep- 
resenting industrial customers served by the distributors, the Southern States En- 
ergy Board, the Tennessee Valley Energy Reform Coalition representing local envi- 
ronmental interests, the Rural Legal Services of Tennessee representing the inter- 
ests of rural consumers, the League of Women Voters Natural Resources Chair in 
Knox County, the International Brotherhood of Electrical Workers, and the Inter- 
national Brotherhood of Teamsters. As national energy stakeholders, ENRON, TVA 
Watch, and the Electric Clearinghouse also participated. 

Last March, the task force submitted its final report. Relying on the report and 
working with the various stakeholders, the Department of Energy crafted a 'TVA 
title" for inclusion in its Comprehensive Electricity Competition Plan, released on 
April 15 of this year. Cons^uently, although the title reflects hard work and com- 
promises, the 'TVA title" in the Administration plan is the product of a regional 
consensus and creates an appropriate role for TVA in a competitive environment. 
TVA supports this title in the Administration's bill and greatly appreciates DOE'S 
impressive effort. 


ADMINISTRATION TITLE 

The TVA title of the Administration's proposal affirms TVA's continued role with- 
in the Valley managing the river system and providing electricity primarily for Val- 
ley residents. It also imposes new limitations on TVA, such as: 

• For the first time, subjects TVA to antitrust prohibitions. 

• For the first time, subjects TVA transmission rates to FERC jurisdiction. 

• Requires TVA— unlike other utilities in the country— to re-negotiate existing full- 

requirement contracts with distributors within one year of enactment, and gives 
FERC authority to settle disputes. 

Early this spring, members of Congress from the TVA region strongly urged TVA 
to work directly with the Tennessee Valley Public Power Association, which rep- 
resents TVA's 159 distributors, to put the final touches on a regional solution for 
inclusion in restructuring legislation which will be considered by Congress. As a re- 
sult, in March, TVA and TVPPA developed legislative language for a 'TVA Title." 



38 


From TVA's perspective, the Administration's proposai and the TVPPA proposai 
are very simiiar in criticai ways. The most important characteristic is that they both 
represent a regionai consensus and regionai compromises. Since many of you are ai- 
ready famiiiar with the Administration's pian, I wouid iiketo briefiy discuss 5 areas 
of simiiarity. (Aiso, attached is a chart comparing theTVA titie in the Administra- 
tion pian with the TVPPA proposai.) 

1. Equitable Competition 

• TVA transmission rates, terms and conditions wouid be subject to reguiation by 

the Federai Energy Reguiatory Commission. 

• Limitations on fair competition, such as theTVA "Fence" and "Anti-Cherry Pick- 

ing amendment wouid be removed simuitaneousiy on the effective date of fed- 
erai iegisiation. 

2. TVA Power Sales 

• TVA's saies of electricity outside of the existing service area would be limited in 

two ways. First, TVA would be limited to wholesale sales— no retail sales, and 
second, these sales would be limited to electricity that is surplus to the demand 
of its customers in theTVA service area. 

• TVA would be permitted to sell to new retail customers inside the TVA service 

area but only under circumstances agreed to by the power distributors. 

• TVA would not offer long-term contracts for firm wholesale energy sales to cus- 

tomers outside the service area at rates more favorable than those offered to 
distributors unless power distributors agree. 

3. Stranded Investment Recovery 

• TVA and the distributors would negotiate the amount of stranded investment due 

as a result of the move to open markets. In the event TVA and distributors can- 
not agree on stranded investment, FERC would decide the issue. 

• FERC would review and approve the stranded investment recovery plan, or rec- 

onciletheTVA/distributors differences if a joint plan is not submitted. 

• TVA would not collect stranded investment after September 30, 2007. 

• TVA would use any funds recovered to repay debt consistent with TVA's 10-Year 

Plan objectives. 

4. Antitrust Coverage 

• TVA would be subject to the injunctive relief and criminal penalties— but not the 

civil damage provisions— of the anti-trust laws of the United States. This exclu- 
sion from civil damage liability is comparable to the anti-trust standards gen- 
erally applied to governmental entities. 

5. Renegotiation of Wholesale Power Contracts 

• TVA and the distributors would renegotiate their existing power contracts within 

one year of enactment of comprehensive energy legislation. 

• If TVA and a distributor cannot reach agreement on new contract terms— and if 

FERC has approved TVA's stranded investment recovery with respect to that 
distributor— the distributor could terminate its existing contract upon three 
years notice from the date of the FERC order. 

TVA has been working with our customers to provide them with greater contract 
flexibility in anticipation of a more open and competitive marketplace. Even more 
importantly, TVA has further demonstrated our willingness to re-negotiate these 
contracts yet again as part of this regional consensus approach. As far as I know, 
this is the only example to date where a party to a contract advantageous to that 
party willingly agrees to legislation requiring re-negotiation of that contract. 

CONCLUSION 

TVA is working hard to prepare for competition by reducing our debt, keeping our 
electric rates low, and efficiently managing the Tennessee Valley's integrated re- 
source system. 

We have worked with many stakeholders, especially TVPPA, to develop a regional 
approach to restructuring. TVA is committed to work with this Committee and with 
other TVA stakeholders to ensure a regional solution that brings the benefits of 
competition to theTennessee River Valley. 

Thank you for the opportunity to testify before this committee. TVA is eager to 
contribute to efforts to include a regional consensus as part of any federal legislation 
Congress undertakes in the future. 

Mr. Barton. Thank you, Mr. Medford. 

We would now like to hear from Mr.— is it "Co-lee," or "Coo-lee"? 
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Mr. Coley. "Co-lee." 

Mr. Barton. "Co-lee." 

Mr. Coley. "Coley," that is correct. 

Mr. Barton. Your statement is in the record. We will recognize 
you for 5 minutes to summarize. 

STATEMENT OF WILLIAM A. COLEY 

Mr. Coley. Thank you Mr. Chairman, and members of the panel. 

I appreciate your inviting me here to testify today. My name is Bill 
Coley and I am president of Duke Power Company, and I am testi- 
fying on behalf of TVA Watch. 

TVA Watch is a group of six investor-owned utilities adjacent to, 
or near, the TVA service area. TVA Watch was formed in late 1995, 
based on concerns that TVA was illegally selling power outside of 
its statutorily defined territory, commonly known as the "fence," 
and because of a number of statements made by TVA that it want- 
ed to become "America's power company," and compete nationwide. 
Those statements reminded many of us in the surrounding areas 
of TVA's unbridled competition, prior to 1959. 

I n fact, TVA Watch members have been forced to take TVA to 
court on three occasions since 1995. All cases involve TVA's power 
sales outside the fence, in violation of the congressionally imposed 
boundary. In 1996, the Federal Court found that TVA was selling 
power outside its legal territory in violation. One year later, TVA 
was again caught illegally selling power outside the fence, and 
promptly settled a second lawsuit we had filed. The third case is 
ongoing. TVA is fighting hard for the right to capture customers al- 
ready served by others. We were forced to take these actions to 
court because TVA is not accountable to any regulatory body; nei- 
ther to FERC nor any State public service commission. Our only 
recourse has been, and remains, litigation. 

In 1959, investor-owned utilities found they could not compete 
against a Federal corporation which didn't pay taxes; was not sub- 
ject to the same regulatory bodies; was immune from anti-trust 
laws, and was the beneficiary of many other subsidies because of 
it was a Government entity. We do not fear competition. We have 
been competing vigorously in the wholesale market in all of our 
companies. But we are justifiably fearful of unfair competition from 
our own Government. Mr. Chairman, I would submit that if the 
U.S. Air Force were to announce a new commercial passenger shut- 
tle between Washington and New York, American Airlines, U.S. 
Airways, and others would voice similar concerns. 

Admirably, TVA has embarked on a 10-year plan to cut its $27 
billion of debt and improve its poor financial situation. All of our 
companies would have, at best, very poor ratings by credit analysts 
with a similar debt load. But in recent reviews by agencies, TVA 
was given a AAA credit rating, which is another tangible example 
of TVA's competitive advantage as a Government utility. No inves- 
tor-owned utility in the United States has a AAA credit rating. 

We emphatically believe that the fence should remain intact. 
Flowever, should the fence be, as TVA states, preordained to come 
down, then we believe it imperative that Congress replace it with 
mechanisms that allow for fair competition between suppliers, and 
foster competitive benefits for consumers. Congress must also rec- 
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ognize the need to protect Valley ratepayers, and perhaps most im- 
portantly, all taxpayers. 

First, TVA should be covered by full FERC regulations, including 
rate regulation. Second, TVA's immunity from anti-trust laws 
should be removed, so that TVA would be constrained to act as an 
equal market participant. Third, TVA's ability to build or acquire 
new generation should be controlled. Its appetite for unneeded gen- 
erating plants some years ago greatly added to its massive debt. 
Fourth, TVA should either be required to pay taxes as we do, or 
its payment in lieu of taxes should be expanded to include the full 
burden of local. State and Federal taxes. There are several other 
advantages which TVA enjoys, which should also be addressed. 
They are included in my written testimony. 

Mr. Chairman, in summary, the more things change; the more 
they stay the same. The debate over TVA today is amazingly simi- 
lar to that of 40 years ago. As this committee deliberates restruc- 
turing, it must determine the appropriate role of TVA. 

I conclude with a statement from one of the authors of the fence 
provisions of 1959, Senator J ennings Randolph. "At some time in 
the future, when memories have dimmed and new faces have come 
upon the scene, the purpose of the prohibition against TVA sup- 
plying power outside of the fence might be forgotten." Mr. Chair- 
man, we hope that our concerns, and that the history of the fence, 
will not be forgotten. 

Again, I appreciate being here and am happy to welcome your 
questions. 

[The prepared statement of William A. Coley follows:] 

PREPARED STATEMENT OF WILLIAM A. COLEY, PRESIDENT, DUKE POWER AND CO- 
CHAIRMAN, TVA WATCH 

INTRODUCTION 

Mr. Chairman and Members of the Committee: my name is Biii Coley and I am 
President of Duke Power. I am here today as Co-chairman of TVA Watch, a coalition 
of shareholder-owned utilities that was formed to serve two public policy functions: 
First, to ensure that TVA complies with the TVA Act. Second, to promote policy dis- 
cussion regarding the proper role of TVA in a competitive marketplace. In addition, 
TVA Watch supports efforts to bring meaningful reform to TVA as America's electric 
power industry evolves into a more competitive market. Other members of TVA 
Watch include American Electric Power, Entergy Corporation, lllinova Corporation, 
LG&E/Kentucky Utilities, and SCANA Corporation. 

To set the stage for my testimony. I'd like to refer to a statement made 40 years 
ago by Senator J ennings Randolph of West Virginia, one of the authors of the 1959 
of the law that placed a "fence" around TVA electricity operations that remains to 
this day. Senator Randolph said that "at some time in the future, when memories 
have dimmed and new faces have come upon the scene," the purpose of the prohibi- 
tion against TVA supplying power outside the "fence" might be forgotten. 

Mr. Chairman, Senator Randolph hit the nail on the proverbial head. The issues 
that led to Senator Randolph making that statement are as valid today as they were 
40 years ago. I n fact, as the electric power industry becomes more subject to market, 
rather than regulatory, discipline, I urge you to remain alert to the problem that 
led to the creation of the "fence." The problem was unfair competition by the federal 
government. If the "fence" is to be removed so that TVA can compete in an open 
market, then the law that created the "fence" must be replaced with a new law that 
will assure fair competition. Put another way, failure to deal with the competitive 
fairness issues that led to the "fence" being created in the first place will only com- 
promise the objective of encouraging true efficiency in America's electric power in- 
dustry in a competitive market. 

I believe all of us support the proposition that competition is good for consumers. 

I think we also can agree that consumers (at both wholesale and, where permitted 
by individual states, retail levels) are best served when they can choose among the 
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widest range of providers who compete under the same ruies. However, it isn't 
enough for aii of us to recite the competition mantra without deaiing forthrightiy 
with the issues of how TVA is to operate if it is to enter a competitive market. We 
believe that TVA has a place in the future of our industry. However, there are some 
very fundamental issues that must be dealt with if TVA’s role is to be that of a com- 
petitive power supplier. I want to emphasize that my company and others in TVA 
Watch have worked with TVA over the years under a provision of the 1959 law that 
allows our power grids to be interconnected for purposes of maintaining reliability. 
When we agree with TVA, we work well together. When we disagree with TVA, we 
do so in the spirit of constructive debate. That is how we approach this hearing 
today. We seek to be constructive, yet forthright. 

TVA is not just another government agency. Nor is TVA just another public power 
utility. TVA is completely and undeniably unique. It is a corporate entity created 
by the government, with bonds issued to the public, that engages on both purely 
public functions (such as flood control) and purely commercial functions (such as 
electricity generation and supply). By some measures, it is the largest electric sup- 
plier in the country. It is an agency like no other. In the Tennessee Valley, it is 
the retail rate regulator, the wholesale supplier, the leading environmental agency 
and the dominant producer of power in its seven-state region. No other entity in 
the country even comes close to having this type of authority or license. If Congress 
is to enact legislation that will fundamentally change the relationship we've had 
with TVA, then the issue of how TVA is to function in a changing market must be 
confronted and resolved to protect the public interest and further the objective of 
open and fair competition. TVA Watch believes it is entirely possible to resolve these 
issues and is prepared to work constructively with Congress to do so. 

HISTORY OF THE FENCE 

The fact that TVA has such powerful tools while other utilities do not is the very 
reason Congress took action to limit TVA's reach by creating the "fence." These tools 
were provided to TVA so that it could issue revenue bonds to finance the expansion 
of its power program without having to come to Congress for appropriations to fi- 
nance the program's growth. Congress deliberated four years between 1955 and 
1959 before agreeing to provide TVA with these extraordinary powers, but with the 
proviso that TVA confine its power operations within what we call the "fence." Con- 
gress created the "fence" around TVA to "protect surrounding utilities from competi- 
tion with the public power authority," out of a justified concern that TVA would 
have a governmental fy-conferred competitive advantage and be able to siphon off 
customers who could be otherwise served by private enterprise. Without the fence, 
TVA would be able to gain market share not by virtue of its being the most efficient 
supplier, but because it could undercut the market based upon its govern mentally- 
granted benefits. 

This concern is especially valid today because of recent statements by the leader- 
ship of TVA that the issue of whether the "fence" will come down is "preordained" 
and that TVA "intends to be one of the successful few" utilities in a changing mar- 
ket. 


TVA IS TRYING TO DESTROY THE FENCE 

These statements have been followed by specific deeds. During the past four 
years, TVA has been carrying out a strategy to undermine and eliminate the 
"fence." For example: 

• In April 1995, TVA released a study stating that TVA is ready for competition. 

• I n October 1995, TVA renewed its efforts to take over the Southeastern Power Ad- 

ministration assets on the Cumberland River. 

• In 1995, TVA began to advertise outside its service territory. 

• In August 1996, as a result of a lawsuit filed by several subsidiaries of Southern 

Company, a Federal judge ruled that TVA improperly stepped outside the Fence 
when it sold power to a power marketer, a ruling which TVA did not appeal. 

• In November 1996, Kentucky Utilities filed an action before the Virginia Corpora- 

tion Commission (VCC) alleging that one of TVA's distributors, Powell Valley 
Electric Cooperative, violated state law by making and performing a contract 
for the sale and delivery of TVA-produced power outside the "fence." Last 
month, the VCC ruled the transaction violated state law. An appeal is pending. 

• In April 1997, Duke Power and several other members of TVA Watch filed suit 

in Federal court, alleging TVA was selling power outside its congress! onally- 
mandated territory. These transactions made it nearly impossible for buyers in 
the market to identify TVA as the actual source of power or to avoid unwit- 
tingly purchasing TVA's power. TVA ultimately agreed to settle this suit and 
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stop its sham transactions on terms satisfactory to our member companies. 
TVA's compliance with its settlement obligations remains subject to the con- 
tinuing jurisdiction of a federal court in Alabama. 

We believe the experiences of the past few years justify continued vigilance over 
TVA's activities. 

Clearly, if the "fence" is removed without addressing the unique and powerful ad- 
vantages that TVA already has, it will continue to receive billions of dollars in direct 
and indirect federal benefits, and inhibit efficient competition by selling outside of 
its congress! onally-mandated "fence." By doing so, TVA will have ignored the Gen- 
eral Accounting Office warnings that the "fence" may actually provide TVA with 
protection from the significant risks that competition could hold for TVA. Congress 
should not permit TVA to dismantle the "fence." 

THERE MUST BE A LEVEL PLAYING FIELD 

TVA Watch believes that issues surrounding the Tennessee Valley Authority— its 
huge debt, substantial subsidies, exemption from basic laws, artificial competitive 
advantages, and its lack of accountability— must be addressed before the "fence" can 
come down so that TVA can compete with private enterprise. Failure to address 
these many issues will undermine the primary goal Congress and State legislators 
seek, namely fair and efficient competition. 

TVA Watch believes the following ground rules that apply to TVA’s competitors 
must apply to TVA itself: 

1. Anti-trust laws that apply to private-sector utilities must apply with the same 

force and effect to TVA. 

2. TVA must come under the jurisdiction of the Federal Energy Regulatory Commis- 

sion (FERC) to the same degree as other utilities. This includes regulation not 
only of TVA's transmission system, but its power sales practices. 

3. TVA must not be allowed to build new or expanded generation resources with 

the wide range of subsidies that are denied other utilities. 

4. TVA must bear the same federal, state and local tax burdens as other utilities. 

5. TVA should not have preferential access to power from other federal facilities at 

rates below fair market value. 

6. TVA's exemption from open access transmission system requirements should be 

repealed. 

7. TVA's exemption from nuclear decommissioning rules must be eliminated. 

We do not believe it is sufficient for Congress to pick and choose among this list. 
We've been asked on several occasions which of these rules are more important than 
others. Our response is that is the wrong question. The right question to ask is 
whether or not we are going to have competition where everyone competes under 
the same rules. Our position is that if TVA doesn't want to play ball under the same 
rules as everyone else, they should not be allowed into the competitive supply game. 

THE CLINTON ADMINISTRATION PROPOSAL 

In this regard, TVA Watch has serious concerns about a provision in the proposed 
electricity restructuring legislation recently released by the Clinton Administration 
that deals with TVA. While the overall goal of the Administration's bill to encourage 
more competition is a worthy one, the bill falls far short of providing adequate 
measures to safeguard U.S. taxpayers, electricity consumers and electricity pro- 
viders against unfair competition from TVA. 

The Administration's bill, to be frank, would create a special set of rules for TVA 
while requiring other utilities to operate under more stringent rules. The Adminis- 
tration's bill would permit TVA to issue more debt to build and operate facilities 
anywhere with only superficial changes in the rules that currently govern TVA. U.S. 
taxpayers would be placed at greater risk for any TVA business activity and con- 
sumers would be denied the benefits of fair competition. 

Among the inadequacies in the Administration's bill: 

• The only limit on TVA's ability to expand its generation portfolio provided by the 

Administration's bill is that TVA could not use any funds recovered for stranded 
costs to finance the expansion. While this limit on the use of stranded cost re- 
covery is useful, it is inadequate because TVA would still have other advantages 
that are not available to its potential competitors. 

• The bill calls for TVA to be subject to only selected provisions of some anti-trust 

laws. Flowever, this provision is virtually meaningless because TVA would be 
exempt from any damage liability for any anti-competitive acts. TVA Watch 
maintains that anti-trust laws must apply to TVA with the same force and ef- 
fect as other commercial firms. If TVA wants to compete, it must do so under 
the same anti-trust ground rules with adequate deterrent mechanisms. 
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• Although the Administration's bill provides for regulation of TVA's transmission 

system by the Federal Energy Regulatory Commission (FERC), it does not pro- 
vide for regulation of TVA's sales practices and rates by FERC. What this 
means, among other things, is that while TVA's transmission system would be 
open to all suppliers, TVA could price its power and access to its transmission 
system without the FERC review that applies to other utilities. TVA also would 
be guaranteed recovery of all stranded costs (regardless of reasonableness) and 
would be exempt from any FERC initiative to promote regional transmission or- 
ganizations or to investigate abusive practices. TVA Watch maintains that TVA 
must be regulated just like other public utilities if the "fence" is to be removed. 

• The Administration's bill is silent on other steps needed to ensure fairness and 

prevent economic distortions if the "fence" is to be removed. These steps include 
(1) elimination of TVA's exemption from nuclear decommissioning laws, (2) re- 
quiring TVA to pay for power from other federal facilities at fair market rates, 
and (3) requiring TVA to pay all federal, state and local taxes at rates com- 
parable to those paid by TVA's potential competitors. 

According to a 1995 study by Putnam, Flayes & Bartlett, these advantages pro- 
vided by the federal government to TVA cost U.S. taxpayers more than $1.2 billion 
per year. Even with these subsidies in a service area closed to competition, TVA has 
amassed a long-term debt of more than $27 billion. This debt, ultimately an obliga- 
tion to be borne by U.S. taxpayers in the event of a TVA default, likely could in- 
crease if TVA is permitted to amass more debt to expand its business beyond the 
"fence." 

In short, TVA Watch believes TVA must not be allowed to compete outside the 
"fence" unless (1) TVA is positioned to function without federal subsidies and (2) the 
protections enacted in 1959 are replaced with new rules that will assure fair com- 
petition among all providers. The Administration's bill is completely inadequate on 
both counts. 

In defending its proposal to remove the "fence," the Administration says that if 
TVA's current customers are to have new options that may result in TVA losing 
business, then TVA should be able to compete outside the "fence" to replace that 
lost load. While that rationale may seem logical, it ignores the larger question of 
why TVA should operate under its own lenient rules while other competitors must 
function under more stringent rules. There is an implied assumption in the Admin- 
istration's proposal that could be stated in the following way: TVA's customers want 
new options. This means TVA has to compete against other utilities. Flowever, TVA 
can't succeed in direct competition against other utilities because it lacks the finan- 
cial strength to do so. Therefore, a special set of rules with light-handed regulatory 
treatment must be created to "balance out" TVA's financial impairments so that it 
will have a better chance to compete. 

Mr. Chairman, even if the Administration denies that is the case, the fact remains 
that if their bill were to become law, TVA would have advantages that would not 
be available to its potential competitors. It's rather like allowing the U.S. Air Force 
to get into the air passenger business against commercial airlines. We submit that 
creating a special set of rules to prop up a financially-impaired TVA as it tries to 
compete is absolutely contrary to established economic thought and harmful to the 
public interest. The public interest is served by setting the right priorities. TVA 
should get its financial house in order first. Then, and only then, should TVA be 
allowed to compete under the same rules as everyone else. 

TVA's HUGE LONG-TERM DEBT 

TVA has a long way to go to get its house in order. Even though TVA has its 
advantages in an 80,000 square mile area closed to competition, it nonetheless has 
amassed a debt of more than $27 billion dollars. TVA has said it is trying to reduce 
that debt. Two years ago, TVA unveiled a ten-year plan to cut its debt in half by 
2007. Yet, the General Accounting Office (GAO) recently released a study showing 
that TVA likely will not meet its debt reduction targets within its originally an- 
nounced schedule. What this means is that Congress should not rest easy because 
TVA has promised not to go deeper in debt. In fact, TVA is currently entering into 
a series of deals in which, without borrowing money, it commits the authority to 
long-term purchases of power— as long as thirty years— from private parties. These 
new TVA obligations, made by a federal corporation, should be viewed for what they 
are— an indirect means for TVA to get around its $30 billion Congressional bond 
cap. By essentially paying others to build these new plants, but agreeing to buy all 
the plants' output at specific rates over a long period of time, TVA is essentially 
underwriting the debt and is on the hook if its decisions turn out to be wrong. 
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TVA'S BONDS HAVE THE IMPLICIT BACKING OF THE FEDERAL GOVERNMENT 

You may ask how TVA is able to continue to issue bonds, and to continue to carry 
such massive debt on its books year after year without raising rates, and without 
defaulting on its debts. The reason is simple: TVA is an arm of the United States 
government, a Federal Corporation. As such, according to Standard and Poor's and 
other bond-rating services, its bonds carry the implicit guarantee that the United 
States will bail out TVA should it not be able to repay its debt, much as the govern- 
ment bailed out the savings and loan industry. Because TVA is not subjected to any 
meaningful outside oversight, it is much more free from the accountability share- 
holder-owned utilities must demonstrate. 

For example, TVA is not required to abide strictly by the generally accepted ac- 
counting principles utilized by virtually all American businesses. In effect, there is 
no existing legislative authority requiring TVA to do so. In fact, there currently is 
no method even to meaningfully compare TVA's financial position to that of share- 
holder-owned utilities, except by using the data TVA chooses to make public. Regu- 
lation of TVA by FERC to the same extent other utilities are regulated would go 
a long way in rectifying this. 

TVA ENJ OYS NUMEROUS SUBSIDIES 

The analysis by Putnam Flayes & Bartlett has quantified those advantages at 
more than $1.2 billion a year. These advantages include exemption from Federal 
and state income taxes, exemption from State and local ad valorem and other taxes, 
the purchase of federal preference power at subsidized rates, and lower financing 
costs because its bonds are partially tax exempt. The executive summary of the 
study is attached to my statement and a copy of the full study has been provided 
to the Committee. 

TVA's "payments in lieu" of taxes do not even begin to reach the amounts of taxes 
paid each year by shareholder-owned utilities. I understand that TVA officials claim 
otherwise and insist that certain tax breaks enjoyed by shareholder-owned utilities 
are somehow equal to, or even greater than, the subsidies TVA enjoys. This is an 
apples-to-oranges comparison of the worst sort. Without getting into a numbers 
game or confusing statistics, I would like to make four quick points regarding taxes. 
First, all of the tax provisions cited by TVA are available to every corporation in 
America— all you have to do is pay taxes. Second, the tax provisions merely deter- 
mine when the tax is paid— not whether it's paid. Third, because shareholder-owned 
utilities are regulated, it is the customer— not the utility taxpayer— who benefits 
from these tax provisions. Fourth, the disparity between TVA's payments in lieu of 
taxes and the tax burdens of investor-owned utilities is glaring. For example, in 
1998, TVA's gross revenues were $6.7 billion, but their tax expenditures were only 
$264 million. In contrast, Duke Power Company's gross revenues were $4.5 billion, 
yet our total federal, state and local tax bill was $854 million. Any claim by TVA 
that their payments in lieu of taxes are somehow "equivalent" to what is paid by 
a private sector company simply does not hold up under examination. 

TVA IS EXEMPT FROM FEDERAL AND STATE REGULATION 

In addition to the myriad financial subsidies it enjoys, TVA is, in essence, "self 
regulated." It is not subject to regulatory oversight, either by State regulatory au- 
thorities, or by the Federal Energy Regulatory Commission (FERC). Its rates and 
capital investments are left entirely to TVA's discretion and are immune even from 
challenges in federal court. As I have mentioned before, this has resulted in TVA 
incurring almost $27 billion of debt. 

But let me focus for a minute on FERC, since it is clearly in the jurisdiction of 
this Committee. TVA is substantially exempt from regulation under the Federal 
Power Act. Neither TVA's wholesale power rates nor its transmission service rates 
are regulated by FERC. At a minimum, TVA should be subject to the same FERC 
regulation as are its shareholder-owned neighbors. As it now stands, TVA is ac- 
countable only to its three-member board while other market participants have to 
answer to i ndependent federal and state regulators. 

One glaring example of TVA's favored status is that it is not required to file open 
access transmission tariffs at FERC as are all shareholder-owned utilities. The pur- 
pose of those tariffs is to guarantee that any power market participant can gain 
non-discri minatory access easily and quickly to transmission services from jurisdic- 
tional utilities. Public power utilities such as TVA are not required to make such 
filings because the Commission does not regulate them. 

Although FERC has attempted to impose reciprocity requirements on TVA, if a 
power seller seeks to move power across TVA, TVA's compliance is frequently ob- 
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tained only by the seller requesting an order from FERC, which can slow a trans- 
action by months, or even eliminate It. TVA's voluntary transmission "guidelines," 
for example, are, for the most part, "window dressing" which appear to be Intended 
as much to persuade policymakers and the public that TVA will play by the same 
competitive rules that other utilities must obey, as to provide transmission access. 

Below Is a list of FERC provisions that shareholder-owned utilities must comply 
with, but TVA does not. 

• License required to operate hydroelectric power generation facilities. (16 DSC 

800). 

• Conditions on licenses, restrictions on modification, and controls on maintenance. 

(16 use 803). 

• Determination of cost of projects constructed under license. (18 CFR 4. 1-4.7). 

• Rules and regulations concerning applications for permits, licenses, exemptions, 

etc. (18 CFR 4.30-4.84). 

• Utilities required to petition to amend license. (18 CFR 4,200). 

• Assessment of license fees against utilities. (18 CFR 4-300-4.305). 

• Regulation of minimum recreational opportunities at licensed hydroelectric 

projects. (18 CFR 1 to 8.11). 

• Restrictions on license transfer and lease of project property. (18 CFR 9. 1-9.3). 

• Annual charges Imposed on utilities operating hydroelectric facilities. (18 CFR 

11.1 to 11.21). 

• Safety regulation of water power projects and project works. (1 8 CFR 12.1 to 

12.44). 

• Requirement of utilities to Interconnect facilities and to coordinate operations. (16 

use 824a). 

• Requirement to seek pre-approval for utility disposition of property or purchase 

of securities. (16 USC 824b). 

• Federal regulation of utility Issuance of securities and assumption of liabilities. 

(16 USC 824c). Regulation and control of rates for sale of power at wholesale. 
(16 USC 824d). 

• Authority of Federal Energy Regulatory Commission to fix rates and charges and 

to prevent Imposition of unjust or preferential rates. (16 USC 824e). 

• Duty of utilities to furnish service. (16 USC 824f). 

• Regulatory ascertainment of cost of utility property. Investigations, requests for 

Inventory and cost statements. (16 USC 824g). 

• Federal authority to require utilities to Interconnect facilities. (16 USC 8241). 

• Federal authority to r^ulre utilities to provide transmission service. (16 USC 

824j-824k). 

• Duty of utilities to keep and maintain accounts and records. (1 6 USC 825). 

• Regulators' authority to determine and set appropriate depreciation schedules. (16 

USC 625b). 

Congress must fix this Imbalance If the "fence" Is to be eliminated. 

If Congress enacts new electricity legislation. It must extend FERC's authority to 
regulate TVA In the same manner It regulates other utilities. We certainly have no 
disagreement with FERC Chairman J ames Floecker, who testified before this sub- 
committee on April 22 about the need for authority to regulate TVA. 

In addition to not being subject to FERC rate rules, TVA avoids payments to 
FERC and the costs of securing FERC licenses for its hydroelectric projects. Share- 
holder-owned utilities, on the other hand, pay FERC millions of dollars for the privi- 
lege of being regulated. In addition, shareholder-owned utilities spend millions of 
dollars— not to mention upwards of seven years— to obtain FERC licenses for hydro 
projects. 


TVA IS EXEMPT FROM ANTI-TRUST LAWS 

Another key area that Congress must deal with is anti-trust laws. I cannot em- 
phasize strongly enough that if TVA is not subject to basic rules that govern all 
other competitors, that exemption, coupled with its total discretion in rate-making, 
give TVA the power to "control the market" by engaging in predatory pricing or 
other anti-competitive activity. 

TVA is in a commercial enterprise— the supply of electric power. There is no 
doubt that the activities of private sector companies in the commercial business of 
supplying electric power are subject to the antitrust laws. This means that power 
suppliers, such as Duke Power and the other members of TVA Watch, all are subject 
to lawsuits by private parties and by the government for violations of the various 
antitrust laws, such as the Sherman Act, the Clayton Act and the Federal Trade 
Commission Act. For example, if a public utility were to supply power to somebody 
on the condition that the customer agree not to compete with that utility, the De- 



46 


partment of J ustice would probably file an antitrust lawsuit against that utility 
seeking treble damages and other penalties. 

TVA, however, operates under a different set of rules. In response to calls that 
It be made subject to the antitrust laws and to treble damages for violations of those 
laws, TVA offers two general responses, both of which are Inadequate. First, TVA 
claims that It Is Incapable of competing on an unfair basis because It was created 
solely to promote "governmental" and "public" purposes. Second, TVA claims that 
the antitrust laws are directed to eliminating the concentration of economic power 
In the hands of those who serve only their own profit-making Interests, and because 
TVA Is not operated on a "for profit" basis. It should remain exempt from the anti- 
trust laws. Both of these arguments are easily dismissed. 

TVA's power program— Its sale and transmission of power at retail and at whole- 
sale— Is a commercial enterprise. What this means Is that TVA, In reality. Is In the 
commercial business of selling electricity. Moreover, the absence of a "profit motive" 
Is hardly grounds for Immunity from antitrust laws. The antitrust laws contain no 
such "non-profit" exemption. 

The Supreme Court has long-recognized that the profit motive Is not the only rea- 
son why the centralization of economic power Is properly subject to antitrust laws. 
The Supreme Court has also recognized that the Instinct of government to survive 
and thrive In a competitive environmental also can lead to antl-competitive behav- 
ior. In the landmark case of City of Lafayette v. Louisiana Power & Light Co., 435 
U.S. 389, 408 (1978), the Supreme Court has noted that public corporations, such 
as TVA, are fully capable of competitive mischief: 

"...the economic choices made by public corporations in the conduct of their 
business affairs, designed as they are to assure maximum benefits for the com- 
munity constituency, are not inherently more likely to comport with the broader 
interests of national economic well-being than are those of private corporations 
acting in furtherance of the interests of the organization and its share- 
holders. . . When [government] acts as owners and providers of services, they are 
fully capable of aggrandizing other economic units with which they interrelate, 
with the potential of serious distortion of the rational and efficient allocation 
of resources, and the efficiency of free markets which the regime of competition 
embodied in the antitrust laws is thought to engender." 

The Administration's proposal to subject TVA to only certain antitrust laws with- 
out penalties simply does not serve the public interests because there will be no de- 
terrent. It's rather like having a law saying that drunken driving is bad, but not 
having any penalties to go with the law. If persons harmed by anti-competitive con- 
duct by TVA only have the redress offered by the Administration— injunction avail- 
able only on a prospective basis— then TVA may as well remain immune from the 
antitrust laws. This is because antitrust litigation is time consuming and expensive. 
If the remedy at the end of the proceeding is a slap on the hand, then no rational 
person would ever initiate the process. There must be a deterrent to keep TVA from 
committing anti-competitive acts in the first place. That deterrent can only come in 
the form of making TVA pay damages for the competitive injuries that result from 
violations of the antitrust laws. If TVA claims that it, a billion dollar commercial 
enterprise, can't afford to pay antitrust damages, we have one simple response: If 
you can't do the time, don't do the crime. 

CONCLUSION 

TVA Watch encourages this Committee, and indeed all of Congress, to consider 
carefully the ramifications on TVA's original mission, and the significant effects on 
the nation's debt and taxpayer's pockets, of enacting legislation allowing such com- 
petition from a taxpayer-supported Federal utility. 

TVA Watch supports efficient competition that is not skewed by allowing TVA to 
escape legal or regulatory burdens shareholder-owned utilities must bear. Many of 
the states that are moving forward on competition are largely ignoring the potential 
difficulties inherent in competition between private and government-supported enti- 
ties because in most cases they have no jurisdictional authority to deal with these 
entities. This disparate treatment between public and private entities supplying 
electricity will distort competition. The states and Congress must find a remedy to 
allow competition to flourish. This can only occur if all competitors— regardless of 
ownership— are competing fairly against each other. 

We at TVA Watch are committed to working not only with this Committee, but 
with all others who are genuinely interested in reforming TVA. The plain language 
of the TVA Bond Act remains and its purpose has not been lost. TVA Watch hopes 
that this Committee, and Congress as a whole, will remind TVA that the clear stat- 
utory mandate of Congress is not a dim memory. 
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Mr. Barton. Thank you, Mr. Coley. 

The Chair is going to recognize Mr. Bryant to introduce Mr. Mor- 
ris to the subcommittee in a little more detail. 

Mr. Bryant. Thank you, Mr. Chairman. I appreciate that very 
much. I did want to specifically welcome Mr. Morris as a witness 
today. I am actually substituting for Congressman Ford, who was 
supposed to be here to introduce you. Congressman Ford and I , and 
Congressman Tanner, actually share you, so I will gladly step in 
for Congressman Ford. 

Mr. Morris is the president and CEO of Memphis, Light, Gas and 
Water. That is one of the largest municipal resource facilities in 
the country. Fie presides over 2,700 employees, and a $1.1 billion 
budget. Fie is a very distinguished, very qualified witness to come 
in and testify. I think he has much to offer to this committee and 
those here today. I would simply welcome him on behalf of the Ten- 
nessee Delegation, and yield back my time. 

Mr. Barton. Thank you, Mr. Bryant. Before we recognize Mr. 
Morris, my question would be is Elvis still paying his light bill? 

Mr. Morris. Elvis has been current and stays current, and is 
very actively involved in our local economy. 

Mr. Barton. Good. Gentlemen. Mr. Morris, your statement is in 
the record. You are recognized for 5 minutes to summarize it. 

STATEMENT OF HERMAN MORRIS 

Mr. Morris. Thank you, Mr. Chairman and members of the sub- 
committee. My name is Flerman Morris. As you have heard, I am 
president and CEO of Memphis Light, Gas and Water Municipal 
Utility, serving the city of Memphis, in Shelby County, Tennessee. 

I am here today on behalf of Memphis' and Knoxville's utility 
boards. I want to thank the members of the subcommittee for giv- 
ing us the opportunity to present our views on electricity competi- 
tion and the role of Federal electric utilities. We would also like to 
thank Congressman Ed Bryant and Congressman Flarold Ford, J r., 
whose districts serve our customers, as we serve their constituents, 
for their interest in these very important issues. 

I am going to limit my remarks this morning to 5 minutes. I 
hope that you will have time to review my more detailed written 
statement, and accept it into the subcommittee's records. 

As you have heard, Memphis is a large— in fact it is TVA's larg- 
est— customer, accounting for approximately 11 percent of TVA 
power sales. Together, Memphis and Knoxville purchase about 16 
percent of TVA's power for distribution to over half-a-million cus- 
tomers. Accordingly, we have a significant interest in how Federal 
electric restructuring legislation affects the Tennessee Valley, gen- 
erally, and TVA, particularly. 

We spent countless hours debating and analyzing the environ- 
ment in which we believe we will operate in the future. Our cus- 
tomers' needs are our primary concern. It is of paramount impor- 
tance to our customers that we maintain our ability to provide 
them with reliable electric service at the lowest reasonable costs. 
To do that, we are convinced that the Tennessee Valley must be 
open to wholesale electric competition, which is already a reality in 
many other parts of the country. Simply put, our belief is that a 
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competitive bulk power market will result in lower electric rates for 
our customers, without diminishing service and reliability. 

This conclusion is based, in part, on our experience in the nat- 
ural gas industry. Since 1986, for example, Memphis has saved our 
customers more than $70 million through our spot-market gas pur- 
chase program, which allows us to buy natural gas directly from 
marketers and producers. It has contributed to a 20 percent de- 
crease in our natural gas rates. We are seeking to obtain similar 
competitive market opportunities for our electric consumers, as 
well. 

We have been a TVA power customer for 60 years. We appreciate 
the good that TVA has done in the Valley, and for its residents, 
over those years. We believe that TVA can continue to be a force 
for good in the Valley, and the country, for many years to come. 
By the same token, we also believe that our customers would great- 
ly benefit if the Tennessee Valley were open to wholesale electric 
competition. However, if we are to get access to competitive power 
markets, there must be changes to the way TVA does business, and 
most of those changes can only be made by Congress. 

Fundamentally, Memphis and Knoxville have two primary objec- 
tives: access to competitive wholesale power markets, and fairness 
in the process of transition to such access. In furtherance of these 
objectives, we support Federal restructuring legislation that would: 
one, repeal the TVA fence and anti-cherry-picking provisions on the 
date of enactment; two, modify our power supply contracts with 
TVA to permit us access to alternative power suppliers in the near 
term, and three, provide for full FERC regulation of TVA trans- 
mission, wholesale power rates, and stranded cost recovery. 

These three principles are essential to full and fair transition to 
wholesale competition. First, Tennessee Valley distributors will 
never gain access to competitive power markets unless, and until, 
the TVA fence and anti-cherry-picking provisions are repealed. 
Therefore, we strongly urge Congress to repeal these statutory bar- 
riers to competition, and to make their repeal effective on the date 
of enactment of the legislation. 

Second, without the ability to terminate our contracts with TVA, 
we will not be able to renegotiate our contracts with TVA, or real- 
ize the benefits of competitive electric markets for another decade. 
These contracts, which were entered into with TVA— a Federal 
agency, under federally sanctioned and enforced monopoly struc- 
tures— are fundamentally antithetical to electric competition in the 
Valley. They must be modified to equalize the parties' radically dif- 
ferent negotiating leverage. 

Finally, more specifically, given TVA's unquestionable market 
power, the rates, terms and conditions for TVA transmission serv- 
ice, as well as its wholesale power rates, and as well as the ques- 
tions of how, when and from whom TVA may collect stranded costs, 
must also be subject to FERC jurisdiction. 

In summary, we are seeking the same open access to wholesale 
power markets that most of the rest of the country already enjoys. 
We believe that our traditional power supplier, TVA, should be 
subject to the same FERC rules and regulations as traditional pub- 
lic utilities. We do not want to undercut or hamper TVA. We do 
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want to ensure that we, our customers, and TVA are treated fairly 
in the transition to a competitive, wholesale power market. 

Oh behalf of Memphis Light, Gas and Water and the Knoxville 
Utility Board, I want to thank you for the opportunity to address 
the subcommittee today. We hope that you will take our views into 
consideration as you debate, deliberate, consider, and decide these 
matters. I will be happy to respond to any questions at such time 
as you choose. 

[The prepared statement of Herman Morris follows:] 

Prepared Statement of Herman Morris, J r., President and CEO, Memphis 

Light, Gas & Water Division and Representing Knoxville Utilities Board 

Mr. Chairman and Members of the Subcommittee: My name is Herman Morris 
and I am President and CEO of the Memphis Light, Gas & Water Division ("Mem- 
phis"). I am here today on behaif of Memphis and the Knoxviiie Utiiities Board 
("Knoxviiie"). We wouid iike to thank the Members of the Subcommittee for the op- 
portunity to present our views on "Eiectricity Competition: The Roie of Federai Eiec- 
tric Utiiities." We wouid aiso iike to thank Congressman Ed Bryant, whose congres- 
sionai district Memphis serves, for his interest in these important issues. I have ap- 
pended to this prepared statement severai documents that we hope wiii assist the 
Subcommittee in its anaiysis of TVA-reiated restructuring issues. These documents 
are: 

(1) A one-page summary of our positions on the Administration's TVA titie in its 
comprehensive eiectric industry proposai; 

(2) Our critique of the Administration's TVA titie: 

(3) A chart that compares existing iaw, severai of the biiis introduced iast Congress, 

and our positions on theTVA issues; 

(4) Draft iegisiation that we believe wouid be appropriate for TVA; 

(5) A section-by-section summary of our draft TVA legislation: and 

(6) An executed Truth-In-Testimony Disclosure Form and a short-form resume, as 

per the Committee's May 6, 1999 letter. 

Introduction 

Memphis and Knoxville have been serving electric consumers in Tennessee since 
1939. We have been power customers of the Tennessee Valley Authority practically 
since its inception over sixty years ago. We appreciate the good that TVA has done 
for the Valley and its residents over those years. We and our customers have bene- 
fited from TVA's power operations in the Tennessee Valley, and we believe that TVA 
can continue to be a force for good in the Valley for many years to come. By the 
same token, we also believe that we and our half a million customers would greatly 
benefit if the Tennessee Valley were opened to wholesale electricity competition. If 
we are to have access to competitive power markets, however, there must be some 
changes to the way TVA does business. Most of those changes can only be made by 
Congress. 

Memphis, TVA's largest customer, accounts for approximately 11 percent of TVA's 
power sales, serving over 385,000 electric customers in Memphis and Shelby Coun- 
ty, Tennessee. Knoxville is TVA's fourth largest customer, providing electricity to 
over 170,000 consumers in a 750 square-mile service area that includes Knoxville, 
Tennessee and parts of each of the seven surrounding counties in East Tennessee. 
Together, Memphis and Knoxville purchase approximately 16 percent of TVA's 
power for distribution to over half a million consumerscustomers. We have a signifi- 
cant interest in how federal electric restructuring legislation affects the Tennessee 
Valley generally, and TVA in particular. 

Like the other 157 distributors of TVA power, Memphis and Knoxville are mem- 
bers of theTennessee Valley Public Power Association ('TVPPA"), a nonprofit orga- 
nization of TVA distributors devoted to the furtherance of distributor interests. 
TVPPA has taken an interest in the potential impact of federal electric restruc- 
turing legislation. In some respects, as extremely large distributors, our views are 
different from TVPPA's. We continue to meet and discuss those differences and are 
attempting to achieve consensus. 

We have spent countless hours analyzing the environment in which we believe we 
will operate in the future. Our customers' needs are our chief concern. We plan to 
continue that focus as deregulation of the electric industry progresses. It is of para- 
mount importance to our customers that we maintain our ability to provide them 
with reliable electric service at the lowest reasonable cost. Ensuring reliability 
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means minimizing system disturbances so that our power is there when our cus- 
tomers need it. Historicaiiy, we are among the nation's most dependabie eiectric sys- 
tems. Even during the extreme heat wave in the summer of 1998, we were abie to 
meet our customers' power needs. Our customers expect us to continue our strong 
tradition of reiiabiiity into the next miiiennium. 

However, as stated, in addition to ensuring reiiabie service, our customers expect 
us to aiso deiiver power and service at the iowest reasonabie cost. To do that, we 
believe that we should have access to power suppliers beyond TVA. In short, dis- 
tributors should be allowed access to competitive wholesale electric markets, which 
is already a reality in many other parts of the country. 

Our belief that a competitive market will result in lower electric rates for our cus- 
tomers is based in part on our experience with the natural gas industry. Since 1986, 
Memphis has saved its customers more than $70 million through its Spot Market 
Gas Purchase Program, which allows Memphis to buy natural gas directly from 
marketers and producers. This program has led to a 20 percent decrease in Mem- 
phis' natural gas rates. We are seeking the opportunity to achieve similar savings 
from a competitive market for our electric customers as well. We cannot do so unless 
and until Congress takes action to remove the statutory impediments to a competi- 
tive power market in theTennessee Valley. 

The TVA Fence and the Anti-Cherry Picking Provision 

The two primary statutory barriers to wholesale power competition in the Valley 
are popularly known as the TVA "Fence" and the "anti-cherry picking" provision. 
The Fence, a result of the 1959 amendments to the TVA Act, prohibits TVA from 
entering into power sales contracts that would have the effect of making TVA or 
its distributors a source of power supply outside its defined service area. 16 U.S.C. 
§831n-4(a) (1995). This statutory provision is referred to as the "Fence" because it 
"fences" TVA in. It limits TVA to power sales within a defined geographic service 
territory that includes virtually all of Tennessee. 

While the Fence confines TVA to the Tennessee Valley, the so-called "anti-cherry 
picking" provision is a wall of sorts to keep other power suppliers out. The Energy 
Policy Act of 1992, legislation that was intended to promote competition, provides 
that the Federal Energy Regulatory Commission ("FERC") cannot order TVA to 
"wheel" power to distributors to be consumed within the Valley. 16 U.S.C. §824k(j) 
(1995). Thus, despite FERC Order No. 888, which mandates open access trans- 
mission systems throughout the country, TVA cannot be ordered to provide such ac- 
cess to its transmission grid for the purpose of bringing non-TVA power to distribu- 
tors within theVall^. Until the anti -cherry picking provision is repealed, there will 
only be open transmission across the Vail but not /nto the Valley. TVA will soon 
become an isolated island in a sea of competition where Memphis, Knoxville and 
other distributors will be captive customers. 

In the interest of fairness, Memphis and Knoxville advocate repeal of the TVA 
Fence. Any legislation that would allow competitors into the Valley should also per- 
mit TVA to sell power outside the Valley. Repeal of one provision without repeal 
of the other would produce anomalous results and would frustrate this body's pro- 
competitive motives in enacting such legislation in the first place. In addition, TVA's 
ability to reduce its debt and mitigate its stranded costs is enhanced by its ability 
to sell excess power outside the Fence, just as other utilities are able to mitigate 
stranded costs by selling outside of their traditional service territories. Memphis 
and Knoxville strongly urge Congress to take the necessary action to repeal both 
the TVA Fence and the anti-cherry picking provision, and in so doing, to open the 
Tennessee Valley to wholesale electric competition. 

Pre-Existing Power Contracts 

Even if Congress repeals the TVA Fence and the anti-cherry picking provision, 
Memphis and Knoxville would not be able to take advantage of the many benefits 
a competitive market has to offer. This is because of pre-existing long-term con- 
tracts. These were entered into under an entirely different regulatory regime. They 
were also entered into by parties with radically different negotiation leverage. Our 
current power contracts with TVA require 10 years' advance notice of termination 
and continue in perpetuity. This is due to the rolling nature of the contract term. 
Until notice of termination is given and the 10 years have elapsed, the contract re- 
mains in effect. We are convinced that any TVA restructuring legislation that fails 
to adjust these anachronistic contracts will unreasonably delay our access to the 
competitive wholesale power market and will deny our customers the benefits of 
competition for an unreasonably long period of time. 

We recognize concerns about the sanctity of private contracts. However, those con- 
cerns are not implicated here, where one of the parties to the contracts in question 
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is itself an agency of the federal government. Some have proposed giving TVA dis- 
tributors a right of contract renegotiation, as opposed to contract termination. How- 
ever, the right to renegotiate without the right to terminate is no right at all. Mem- 
phis and Knoxville have, in fact, been engaged in contract renegotiations with TVA 
for four long years, with few, if any, results. 

Memphis and Knoxville lack the bargaining power necessary to bring TVA to the 
bargaining table in a serious manner. The 10-year notice provision and the per- 
petual nature of the current contract give TVA too much bargaining power. TVA is 
the largest electric utility in the United States, and in the current monopolistic en- 
vironment, even Memphis, TVA's largest customer, can bring little pressure to bear 
on TVA to obtain meaningful concessions during the course of renegotiations. There- 
fore, we urge Congress to equalize the parties' bargaining power. We believe that 
only a short-term contract termination right, exercisable by TVA distributors in the 
very near future, would provide the incentive necessary to motivate TVA to nego- 
tiate with us in good faith. 

Memphis and Knoxville are seeking the right to terminate our long-term TVA 
contracts on one year's notice. Thus armed, serious arms' length negotiations could 
take place. Both Memphis and Knoxville might well continue to obtain a majority 
of our wholesale power requirements from TVA, but we need the option of having 
the ability to purchase a portion of those requirements from alternative suppliers. 
Perhaps more importantly, we need TVA to know that we have the ability to pursue 
such options. TVA would then be required to respond to the forces of a competitive 
market. Memphis and Knoxville firmly believe that the result would be a better, 
more efficient TVA, able to respond to our needs as customers and to compete ably 
for wholesale power customers in other parts of the country as well. 

TVA Regulation of Distributors Should Cease 

At present, Tennessee Valley distributors are subject to regulation by TVA, rather 
than solely pursuant to local ordinances and charters, which is are standard regu- 
latory models in most states throughout the rest of the country. If TVA is going to 
be a market participant, as we think it should be, its regulation of distributors must 
cease. It would be inappropriate, in a competitive market, for a wholesaler to regu- 
late retail distributors in any way. These relationships should be subject instead to 
regulation by the appropriate local governing body. 

FERC J urisdiction Over TVA Transmission and WholesaleSales 

In a competitive market, TVA simply should not be a self-regulated entity. In- 
stead, like traditional public utilities, TVA should be subject to full regulation under 
the Federal Power Act ("FPA"), including FERC oversight of TVA transmission serv- 
ices, wholesale power sales, and stranded cost recovery. 

With the passage of the Energy Policy Act of 1992, Congress mandated open ac- 
cess to most of the nation's transmission grid. However, the Energy Policy Act left 
several important gaps in open access, including those areas of the country that are 
served by TVA. As explained above, if the benefits of open access transmission are 
to be realized in the Tennessee Valley, Congress must act to repeal the anti-cherry 
picking provision of the Energy Policy Act of 1992. However, open access to TVA's 
transmission system alone will not provide Tennessee Valley distributors with full 
access to the benefits of a competitive power market. This will not occur unless 
TVA's charges, terms and conditions for the use of its transmission system are rea- 
sonable. Regulation by a neutral body like the FERC is essential. This would mini- 
mize the potential for discriminatory transmission rates intended, for example, to 
penalize distributors that choose to take advantage of the open access regime. FERC 
regulation would also provide a disincentive for TVA to cross-subsidize its wholesale 
power rates. Thus, to discourage such potential abuses and to provide a neutral 
forum for resolving disputes regarding TVA transmission and wholesale sales pric- 
ing, terms and conditions, FERC jurisdiction is essential. 

TVA's wholesale power sales should also be subject to FERC regulation under sec- 
tions 205 and 206 of the FPA. It has been suggested that TVA's rates should be 
subject to judicial review in the federal district courts. Unlike state and federal 
courts, which are ill-suited to the task of rate review, FERC has decades of expertise 
in regulating wholesale power rates. In addition, FERC's many years of experience 
with wholesale rate regulation have produced a wel I -devel oped body of law to guide 
FERC in the exercise of its power. Thus, it seems clear that FERC is the entity best 
suited to the task of reviewing, modifying, and approving TVA's wholesale rates. 

Memphis and Knoxville fully expect that, as the competitive market matures and 
TVA's market power dissipates, FERC regulation will become increasingly light- 
handed. Nevertheless, we support FERC jurisdiction over TVA's wholesale rates. We 
are confident that such oversight will be even-handed and is necessary to provide 
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Tennessee Valley distributors the same level of protection that the rest of the coun- 
try enjoys. Moreover, notwithstanding whatever environment the future may bring, 
regulation of TVA's rates will be essential during the early years of the transition 
to a competitive market. 

FERC J urisdiction Over Stranded Costs 

FERC's Order No. 888 authorized public utilities' long-term customers to seek to 
shorten the term of their contracts In exchange for the customers' agreement to pay 
their fair share of legitimate, prudent and verifiable stranded costs. Order No. 888 
at pp. 31,663-66; Order No. 888-A at pp. 30,191-94. We are willing to pay our fair 
share of any such TVA costs that are In fact stranded as a result of the transition 
to wholesale competition In the Tennessee Valley. We believe that stranded costs 
determinations should be made by a neutral body applying neutral principles. We 
support full FERC jurisdiction over TVA stranded cost determinations In accordance 
with the rules, principles, and protections afforded by FERC Order No. 888. 

Order No. 888 provides the fairest and most efficient way to deal with the Issue 
of TVA's stranded costs. First, as a practical matter, there Is no reason whatever 
to "re-Invent the wheel" In prescribing the procedure by which TVA should be per- 
mitted to recover Its stranded costs. FERC has already performed an exhaustive re- 
view of the merits of various approaches to stranded cost recovery, the result of 
which was Order No. 888. This occurred only after a careful and circumspect rule- 
making proceeding that took nearly two years to complete. During the course of the 
Order No. 888 proceedings, FERC received literally tens of thousands of pages of 
commentary from all segments of the Industry, consumers, and state and federal 
agencies. There Is no sound reason not to apply for the Order No. 888 stranded cost 
mechanism to TVA. Failure to do so would likely entail further contentious adminis- 
trative proceedings and would delay even further Tennessee Valley distributors' ac- 
cess to the competitive wholesale power market. It would also likely establish 
ground rules for TVA stranded costs that are Incompatible and Inconsistent with 
other utility systems and competitive electric markets. 

In addition, Memphis and Knoxville believe that, from a substantive perspective. 
Order No. 888 represents the fairest way to address the problem of costs stranded 
as a result of the transition to a competitive market. Order No. 888 mandates a "di- 
rect assignment approach" to stranded cost recovery, pursuant to which stranded 
costs are recovered specifically from the departing generation customer whose de- 
parture caused the costs to be stranded. Order No. 888 at pp. 31,797-800. FERC ex- 
plained that It favored a direct assignment approach over a broad-based, system- 
wide approach for several reasons. Id. FERC found that direct assignment would 
provide greater accuracy, certainty, and administrative ease than would an up-front, 
broad-based approach. FERC further determined that direct assignment would be 
more consistent with "the well established principle of cost causation, namely, that 
the party who has caused a cost to be Incurred should pay It." Id. 

Similar considerations have led Memphis and Knoxville to support a direct assign- 
ment approach to TVA's stranded costs. One great concern with regard to stranded 
costs Is the potential for cost-shifting among distributors. A direct assignment ap- 
proach would obviate such concerns by ensuring that stranded costs are directly as- 
signed to the distributor responsible for causing such costs. In addition. In contrast 
to an up-front, broad based approach. Order No. 888's approach to stranded costs 
would preclude TVA from charging Its existing customers up front for costs that 
may never actually become stranded. Id. at 31,798. Finally, Order No. 888's direct 
assignment approach eliminates the Incentive that would exist, under a broad-based 
approach, for a utility to "try to recover the costs of all of Its uneconomic assets 
whether or not they were prudently Incurred." Id. at 31,799. For all of the foregoing 
reasons, Memphis and Knoxville support FERC jurisdiction over TVA stranded cost 
determinations In accordance with Order No. 888. 

Antitrust 

Finally, TVA should be subject to the antitrust laws to the same extent that such 
laws apply to other governmental entitles competing In the electricity marketplace. 
Memphis and Knoxville support the availability of Injunctive relief against TVA for 
violations of the federal antitrust laws, but believe that, for reasons of public policy, 
TVA should not be subject to civil damages liability. 

Conclusion 

In conclusion, Memphis and Knoxville strongly urge the repeal of the TVA Fence 
and the anti-cherry picking provision, as well as shortening to one year the ten-year 
notice periods of our long term power contracts with TVA. The rates charged by 
TVA for transmission services and wholesale power, as well as the questions of how. 



53 


when, and from whom TVA may collect stranded costs, must be regulated by a neu- 
tral body, such as FERC. 

We appreciate the opportunity to address the Subcommittee today, and we hope 
that you will take our views into account as the debate regarding TVA's appropriate 
role in a competitive wholesale power market proceeds. 

Mr. Barton. Thank you, Mr. Morris. 

We would now like to hear from Mr. Baker, who is the president 
of M iddle Tennessee Electric Membership Corporation. Again, your 
statement is in the record. We will ask you to try to summarize it 
in 5 minutes. 


STATEMENT OF J AMES O. BAKER 

Mr. Baker. Thank you, Mr. Chairman. As a slow-talking Ten- 
nessean, I will try to get that in. 

My name isj ames 0. Baker. I am president of the Middle Ten- 
nessee Electric Membership Corporation. It is an electric coopera- 
tive with headquarters in Murfreesboro, Tennessee. 

Mr. Barton. Put your microphone, Mr. Baker, a little bit closer 
to you. Thank you. 

Mr. Baker. I am testifying today on behalf of the Tennessee Val- 
ley Public Power Association. 

TVPPA has long supported the mission of the Tennessee Valley 
Authority. An integral part of that mission is to provide power at 
the lowest feasible rate to the region's consumers. In an effort to 
preserve the benefits of TVA, and acknowledge the changes that 
are evolving in the electric utility industry because of competition, 
TVPPA has worked closely with TVA to develop a TVA title that 
can be supported by both organizations, and by the Valley's con- 
gressional delegation. 

We have made tremendous progress in that effort. Of the eight 
sections described in my prepared statement, TVA and TVPPA 
have agreed on all except two provisions. These relate to the regu- 
lation of distributors and the TVA wholesale rate review. Attached 
to my written statement is a copy of that draft. Differences be- 
tween TVA and TVPPA are noted in italics. 

Because of time limitations, I will limit my comments to just the 
major highlights of these bills. First, the removal of the TVA fence 
and repeal of the anti-cherry-picking provision. Since 1959, with 
certain exceptions, TVA and the distributors have not been per- 
mitted to sell power outside the fence erected by Congress around 
the TVA service area. Because TVA was not allowed to sell power 
outside the fence. Congress, in the 1992 Energy Policy Act, added 
language to prevent outside utilities from using the new wholesale 
access provisions of the Federal Power Act to require TVA to make 
its transmission to serve, or cherry pick, selected distributors 
served by TVA. If Congress had not added this anti-cherry-picking 
provision, TVA and distributors would have been placed in a com- 
petitive wholesale environment with, in effect, one hand tied be- 
hind them. 

Section 002 of our proposed TVA title would repeal both the 
fence and the anti -cherry-pi eking provisions of the existing law on 
the effective date of the Federal restructuring legislation. This 
would permit, two-way, open wholesale competition in the TVA 
service territory for the first time. Under subsequent provisions. 
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section 003, TVA would be able to sell surplus power outside the 
fence, at wholesale only, with certain limitations. 

Second, the regulation of the transmission system. Our draft 
TVA title further recommends that TVA transmission rates, terms 
and conditions shall be subject to the regulation by the Federal En- 
ergy Regulatory Commission. Distributors should be permitted to 
buy wholesale power from the most economical and reliable source. 
FERC regulation would be desirable to assure that the distributors 
have fair access to TVA's transmission lines, and that TVA trans- 
mission rates are just and reasonable. 

Third, renegotiation of wholesale power contracts. Under TVA's 
present wholesale power contracts, distributors cannot buy whole- 
sale power from another source, nor can they generate their own 
power. These limitations are clearly contrary to the spirit of a com- 
petitive environment. In the interest of their customers, distribu- 
tors should have the option of shopping for the lowest cost, lowest 
source of wholesale power, or generating power for themselves. Sec- 
tion 005 of our draft, therefore, authorizes TVA and distributors to 
renegotiate the existing contracts within 1 year of the enactment 
of a comprehensive energy legislation. If TVA and the distributors 
cannot reach agreement on new contract terms, and if FERC has 
approved TVA's stranded investment recovery, the distributor may 
terminate its existing contract on 3-year's notice from the FERC 
order. 

Fourth, the wholesale rate jurisdiction. As long as TVA has uni- 
lateral right under a power contract with distributors to set whole- 
sale power rates, TVA believes that the distributors should have 
access to a third-party review of any TVA rate action which a dis- 
tributor believes to be unjust, unreasonable, or unduly discrimina- 
tory. This section would give distributors the right to subject rate 
disagreements to third-party binding arbitration and/or judicial re- 
view. TVA does not agree with this recommendation. We under- 
stand that. It is the position of the TVA board that they should 
have continual final authority to set and adjust wholesale rates. 
We have continued discussions with TVA in an effort to resolve 
that. 

Mr. Chairman, I appreciate the opportunity to testify. I will be 
available for questioning. 

[The prepared statement of j ames 0. Baker follows:] 

Prepared Statement of J ames O. Baker on Behalf of Tennessee Valley 
Public Power Association 

My name is J ames O. Baker. I am President of the Middie Tennessee Eiectric 
Membership Corporation, a rurai electric cooperative with headquarters at 
Murfreesboro, TN. The Middle Tennessee Electric Membership Corporation pur- 
chases all of its power at wholesale from the Tennessee Valley Authority (TVA), and 
provides electric service to more than 115,000 customers in four counties. It is one 
of TVA's largest wholesale customers, and is one of the largest rural electric co- 
operatives in the United States, on the basis of number of consumers served. 

I am testifying today on behalf of the Tennessee Valley Public Power Association. 

I am a member of the Board of Directors of TVPPA. I am also a member of TVPPA's 
Government Relations Committee, and have been intimately involved for almost 
three years in the work of this committee and a predecessor committee in devel- 
oping TVPPA's positions on electric industry restructuring. I served from 1997 to 
1999 as President of the National Rural Electric Cooperative Association, a national 
organization representing about 1,000 of the nation's rural electric cooperatives. 
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TVPPA represents the interests of 159 municipal electric utilities and rural elec- 
tric cooperatives that purchase all of their wholesale power requirements from TVA 
and distribute it to about eight million people in seven states. 

Through its committee structure and membership, TVPPA has been working for 
almost three years to develop positions on electric industry restructuring legislation. 
This effort culminated in the development of positions that were reviewed at district 
meetings of the Association, and last year were approved by the Association's Board 
of Directors. Based on these restructuring positions, the Association subsequently 
prepared legislative language for a TVA title that could be incorporated in federal 
restructuring legislation. A copy of language for this title is attached. I believe this 
language addresses virtually all of the questions raised in Chairman Barton's letter 
of May 10 inviting me to testify here today. 

In formulating its restructuring positions, TVPPA has been guided foremost by its 
concern for consumers. All members of TVPPA are consumer-owned, non-profit elec- 
tric utilities. The Association therefore has a responsibility to safeguard the inter- 
ests of its consumers. By seeking to keep rates as low as possible, TVPPA believes 
that the benefits will accrue to the Tennessee Valley, and that its example will be 
helpful to neighboring areas. 

TVPPA does not endorse any specific restructuring bill. The Association's position 
paper of September 29, 1998 states that "it is desirable to allow the customer to 
have a choice of electric suppliers provided that the federal legislation is designed 
to benefit and be in the best interest of all the electric customers served by TVPPA 
members." The paper adds that Congress should allow states to consider the option 
of instituting customer choice, but should not mandate the outcome of such consider- 
ation, nor should the Congress mandate customer choice by a date certain. 

TVPPA has long supported the mission of the Tennessee Valley Authority. TVA 
has been an excellent source of reliable, reasonably priced power, and has been in- 
strumental in advancing the economic development of the Tennessee Valley. De- 
mand for electric power has grown considerably, and continued increases are antici- 
pated. 

Members of TVPPA want TVA to continue to be a viable source of electric power 
supply. However, the electric industry has been moving toward a more competitive 
environment, especially in wholesale power supply, and all utilities must adapt to 
changing conditions. TVPPA believes that its recommendations, if adopted, will 
make TVA more competitive, and will be good for that agency as well as the dis- 
tributors and their customers. 

In an effort to preserve the benefits of TVA for the future, TVPPA has worked 
closely with TVA to attempt to develop positions that can be supported by both orga- 
nizations. For the most part, this effort has been successful. Of the eight sections 
described below, TVA and TVPPA have agreed on all except two provisions— those 
in Section .006 Regulation of Distributors, and Section .008 TVA Wholesale Rates 
to Distributors. The differences are noted in italics in the applicable sections de- 
scribed below. 

Although TVPPA's restructuring positions have been endorsed by the vast major- 
ity of its members, two member utilities— the Knoxville Utilities Board and Mem- 
phis Light, Gas and Water Division— have differed with TVPPA on a few points. A 
witness from Memphis is scheduled to testify before your committee and will de- 
scribe their concerns. TVPPA respects the views of Knoxville and Memphis, and 
have met with representatives of these utilities in an effort to arrive at a consensus. 
These discussions are continuing, and we are hopeful that agreement will be 
reached. 

The following describes provisions that TVPPA believes should be incorporated in 
any restructuring bill adopted by Congress. 

Sec. 002. Equitable Competition 

This section contains three provisions to protect consumer interests. 

Removal oftheTVA "feice" and repeal of the "anti -cherry picking" provision. Since 
1959, when TVA was authorized to issue bonds in the private financial market, TVA 
and the distributors have not been permitted to sell power outside of a "fence" that 
was erected by Congress around TVA's service area. An exception was made, how- 
ever, for power exchanges between TVA and the investor owned utilities with which 
it had interconnections at that time. 

Because TVA was not allowed to sell outside the fence. Congress in the 1992 En- 
ergy Policy Act added language to prevent outside utilities from using the new 
wholesale access provisions of the Federal Power Act to require TVA to make its 
transmission available to serve (or "cherry-pick") selected distributors served by 
TVA. If Congress had not added this "anti-cherry picking" provision, TVA and the 
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distributors wouid have been piaced in a competitive whoiesaie environment with 
one hand tied behind them. 

Section 002 of our proposed TVA Titie wouid repeai both the "fence" and the anti- 
cherry picking provisions of existing iaw on the effective date of federai restruc- 
turing iegisiation. This wouid permit two-way, open whoiesaie competition in the 
TVA service territory for the first time. Consumers in the Valley would then enjoy 
the benefits of wholesale competition that were made available to consumers in the 
rest of the country under the Energy Policy Act of 1992 and FERC Order 888. 
Under subsequent provisions (Sec. 003), TVA would be able to sell surplus power 
outside the fence at wholesale only, with certain exceptions. 

Regulation of transmission. TVPPA recommends that TVA's transmission rates, 
terms and conditions shall be subject to regulation by the Federal Energy Regu- 
latory Commission. This provision is predicated on the assumption that, in a re- 
structured industry, distributors should be permitted to buy wholesale power from 
the most economical, reliable source. In the event that a distributor elects to pur- 
chase wholesale power from a supplier other than the Tennessee Valley Authority, 
the distributor should be able to utilize TVA's transmission lines to "wheel" the bulk 
power to the distributor. In this event, FERC regulation would be desirable to as- 
sure that the distributor has fair access to TVA's transmission lines, and that TVA's 
rates are just and reasonable. Similar protection is given to utilities utilizing trans- 
mission lines owned by investor owned companies. 

Sec. 003 TVA Power Sales 

This section prohibits TVA from offering long-term contracts for firm energy sales 
outside of its service area at rates more favorable than those offered to distributors, 
unless the power distributors agree to such sales. This section therefore would as- 
sure that consumers served by the distributors within the Valley have access to 
TVA's most favorable rates. Put another way, it would prevent TVA from using 
sales within the Valley to subsidize sales of power at lower cost outside of the re- 
gion. 


Sec. 004. Stranded I nvestment Recovery 

The purpose of various provisions in this section is to assure that consumers are 
not burdened with undue costs of stranded i nvestment— that is, investment made 
in the past by TVA to build facilities that are no longer economical in a competitive 
environment. TVA and the distributors would be required to negotiate the amount 
of the stranded investment that should be borne by the customers. If an agreement 
cannot be reached, FERC is given authority to decide the question. 

Two other provisions relating to stranded investment also are included. One pro- 
hibits TVA from charging stranded investment to distributors after September 30, 
2007. This limitation was inserted because on October 1, 1997 the distributors en- 
tered into new 10-year contracts with TVA. Wholesale rates called for in these con- 
tracts provide sufficient funds to compensate TVA for an appropriate share of its 
stranded investment. Distributors who complete the term of the new contracts 
therefore are assumed to have discharged their obligations for payment of stranded 
i nvestment. 

Another provision in this section requires TVA to use any funds recovered from 
stranded investment to repay its debt. This requirement assures that, consistent 
with the objectives of TVA's 10-Year Plan, recovery of stranded investment would 
reduce TVA's debt and thereby lower TVA's interest expenses, which constitute a 
significant portion of TVA's total expenses charged to consumers. TVPPA strongly 
supports the goal of the 10-Year Plan to reduce TVA's debt to $13 billion, and be- 
lieves that its recommendation would be an important element in achieving that 
goal. 


Sec. 005. Renegotiation of Wholesale Power Contracts 

Under TVA's present wholesale power contracts with distributors, the distributors 
cannot buy wholesale power from another source, nor can they generate their own 
power. These limitations are clearly contrary to the spirit of a competitive environ- 
ment. In the interests of their customers, distributors should have the option of 
shopping for the lowest cost source of wholesale power or generating power them- 
selves. Thus, Sec. 005 authorizes TVA and the distributors to renegotiate their ex- 
isting power contracts within one year of the enactment of comprehensive energy 
legislation. If TVA and a distributor cannot reach agreement on new contract 
terms— and if FERC has approved TVA's stranded investment recovery— the dis- 
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tributor may terminate its existing contract upon three years' notice from the date 
of the FERC order. 


Sec. 006. Regulation of Distributors 

As iocaiiy owned enterprises controiied by their consumers, distributors beiieve 
that they are in the best position to determine their own rates. Consequentiy, this 
section provides that the rates, terms and conditions of retaii rates are not subject 
to reguiation by TVA. 

TVA, hows/er, does not agree with a TVPPA recommendation that TVA be allowed 
to include provisions in its power contracts with distributors that would be necessary 
in order to achieve the objective in the TVA Act that power be sold to the ultimate 
consumer at the lowest feasible rates. TVPPA recommends that TVA, in its power 
contracts, allow flexibility in the use of funds by a distributor "if those funds are not 
used to subsidize or support activities that have no reasonable relationship to the fi- 
nancial bendits of the electric utility operations of the distributor. " 

Sec. 007. Antitrust Coverage 

I n order to assure that TVA does not use its market power to prevent distributors 
from obtaining whoiesaie power from the most economicai source, this section sub- 
jects TVA to the injunctive reiief and criminai penaities— but not the dvii damage 
provisions— of the antitrust iaws. TVA wouid not be made subject to dvii damages 
because, uniike a private corporation whose damages might be paid by stockhoiders, 
consumers wouid uitimately pay any damages assessed against TVA. TVPPA be- 
iieves that injunctive reiief and criminai penaities wouid be sufficient deterrents to 
antitrust activities. This standard is comparabie to the antitrust standards gen- 
eraiiy appiied to iocai governmentai entities. 

Sec. 008. Wholesale RateJ urisdiction 

As iong as TVA has a uniiaterai right under a power contract with distributors 
to set whoiesaie power rates, TVPPA believes that distributors should have access 
to a third party review of any TVA rate action which a distributor believes to be 
unjust, unreasonable or unduly discriminatory. This section therefore would give 
distributors the right to subject rate disagreements to third-party binding arbitra- 
tion and/or judicial review. 

TVA does not agree with this recommendation. The TVA position is that the TVA 
Board should continue to have final authority to set and adjust TVA wholesale power 
rates. 

Mr. Barton. Thank you. The Chair is going to recognize himself 
for the first 5-minute question period. 

My first question is a general question. I just want to make sure 
that we get this on the record. Each of you gentleman do not sup- 
port the same type of Federal l^islation, obviously. But from read- 
ing your testimony and listening to your oral comments, my as- 
sumption is that you all do agree that there should be, and you 
support. Federal legislation in this area in this Congress. Is that 
correct? Is there anybody here that proposes that we not do a bill? 
You have to say something for the record. We can't just let you look 
at me. 

Mr. Coley. Mr. Chairman, our company is on record as saying 
that, ultimately, we believe competition is in the best interest of 
consumers in the United States. The timing of that action and 
when and how it would take place is simply the jurisdiction of Con- 
gress and State commissions. We understand that. Our company is 
attempting to prepare ourselves for competition. Whenever it oc- 
curs, we hope that we will be able to compete and the playing field 
will be level. 

Mr. Barton. I am going to take that as a "yes," you support a 
bill this year. Is that correct? 

[Mr. Coley nods head indicating yes.] 



58 


Mr. Morris. I would offer a "yes," as well. We simply want to 
have our perspective and concerns considered and apparent in 
whatever the final legislation is. 

Mr. Barton. I understand that part of it, correctly. Mr. Baker? 

Mr. Baker. I think the distributors generally feel that competi- 
tion is inevitable, and would be remiss in not cooperating in how 
it is brought about. 

Mr. Barton. Okay. So is that a "maybe," or a "yes"? 

Mr. Baker. That is a "yes." 

Mr. Barton. Okay. Mr. Medford? 

Mr. Medford. Mr. Chairman, TVA believes that Federal legisla- 
tion in this area is necessary. 

Mr. Barton. Okay. So that is a "yes." 

Mr. Medford. Yes, sir. 

Mr. Barton. Okay. Let the record show all four witnesses said 
"yes," with different degrees of enthusiasm; but they all said "yes." 

Now, Mr. Coley, Mr. Morris in his testimony, differed a little bit 
in that some of the provisions he supports on behalf of the distribu- 
tors— and the largest customer— he wants date of enactment oppor- 
tunity, as opposed to a date certain, as in the administration bill, 
which is 2003. Of course, we haven't even put together a bill, yet, 
here at the subcommittee. Would you support the provisions that 
Mr. Morris supported on date of enactment, on behalf of the asso- 
ciation that you represent? 

Mr. Coley. I simply do not recall all the conditions he articu- 
lated. 

Mr. Barton. He wants wholesale competition, date of enactment. 
Isn't that correct? As opposed to waiting for 4 years under the ad- 
ministration bill. 

Mr. Coley. We would be open, whenever Congress decides to 
have open competition, to compete on whatever day wholesale com- 
petition might take place. Our fundamental issue is that if the 
fence comes down that there be a level playing field among all par- 
ticipants in the competitive wholesale market. 

Mr. Barton. Okay. Now, I want to ask— this is a speculative 
question. Congressman Norwood is not here. I wish he were here. 
There is some discussion about privatization of TVA. Now, I don't 
want to get into whether you all are for that or against it. But I 
want ask you, Mr. Coley and you, Mr. Morris, if we were to con- 
sider privatization, is it practical? I mean, could you actually pri- 
vatize the assets of the TVA in a rational, timely fashion, or is that 
impractical? 

Mr. Coley. I simply couldn't respond to that. Our issues— the 
issues we have been addressing— have been the fence and not pri- 
vatization. Obviously, $28 billion of debt is problematic in 
privatizing the entity. 

Mr. Barton. I mean, you do represent most of the investor- 
owned utilities in the region. I understand Southern Company is 
not part of your coalition. 

Mr. Coley. That is correct. 

Mr. Barton. But with that exception, if we were going to have 
privatization, the assumption would be that it would be the inves- 
tor-owned utilities, either in the region or outside the region, that 
would be most likely to bid on the assets. 
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Mr. Coley. That could be. But as markets are being opened up 
today, that is certainly not the case. For example, California utili- 
ties have purchased assets in New England. 

Mr. Barton. Right. 

Mr. Coley. So that's not a regional issue. 

Mr. Barton. Mr. Morris, would you care to comment on the prac- 
ticality of privatization? 

Mr. Morris. Yes, sir. I will also offer comment that certainly, if 
Mr. Coley can't comment on that, I am not going to step out too 
far on that limb, myself. We believe that there is a place in the mo- 
saic of options that should be available to our customers for public 
power. We are committed to that. We think it offers additional ben- 
efits to the overall fabric of our ability to deliver services to our 
customers— to all of America's customers, as a matter of fact. 

TVA is a very complex entity. Without going into great detail, I 
think you are exactly on point in that in addition to the issues of 
the complexity of TVA, and whether it could be workable, that 
there ought to be a consideration of the benefit and value of public 
power as an option that we, for one, would want to keep available 
to our customers. 

Mr. Barton. Thank you. My time has expired. Mr. Wynn is rec- 
ognized for 5 minutes. Mr. Sawyer was just there; then he dis- 
appeared. So Mr. Wynn is here and we recognize him for 5 min- 
utes. 

Mr. Wynn. Thank you, Mr. Chairman. Unfortunately, I had to 
step out earlier, so I missed part of the testimony. I was noting, 
Mr. Morris, in your statement, I just need a clarification. Again, I 
apologize for not being present at the time. You are calling to re- 
peal the TVA fence and the anti-cherry-picking provision. That 
kind of piqued my interest. What, exactly, do you mean by that? 

Mr. Morris. There are two provisions in two different pieces of 
legislation. One restricts TVA and its ability to sell power outside 
of a specific geographic area. The other restricts wholesale pro- 
ducers from outside of that same geographic area from selling 
power into the TVA region. 

Essentially, what repealing the fence and the anti-cherry-picking 
provision would do is to open the area up so that there could be 
sales from outside-in, and from inside-out. We believe that all of 
the customers served and affected would benefit. So it essentially 
tears down a wall keeping those on the outside from selling into 
the area, and those on the inside from selling outside the area. 

Mr. Wynn. I think I am pretty comfortable with that. I think it 
is the cherry-picking. When you say that you want to repeal anti- 
cherry-picking, that suggests that you are in favor of cherry-pick- 
ing. I don't think that is, probably, what you mean. I would like 
you to clarify. 

Mr. Morris. Well, we simply adopted the general term that is 
used in discussing that provision. It is called the "anti-cherry-pick- 
ing" provision. We simply adopted that as, more or less, a term of 
art to communicate— perhaps not quite as well as we should 
have— the concept that we would be in favor of permitting entities 
and parties outside of the Tennessee Valley to sell power to cus- 
tomers inside the Valley. At the same time, we would be interested 
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in seeing TVA and other parties inside the Valley have the ability 
to sell power to customers outside of the Valley. 

Mr. Barton. Could I ? Would the gentleman yield? 

Mr. Wynn. Certainly, Mr. Chairman. 

Mr. Barton. I think what you are saying is that you want the 
right— you, your utility, wants the right— to go out and try to buy 
power wholesale. 

Mr. Morris. Yes. 

Mr. Barton. Okay. He is the "cherry." That is what he is telling 
us. 

Mr. Wynn. In that context, I think I am very satisfied. I don't 
have any further questions at this point. Thank you, Mr. Chair- 
man. 

Mr. Barton. The gentleman, Mr. Bryant, is recognized for 5 min- 
utes. 

Mr. Bryant. Thank you, Mr. Chairman. I thank this very distin- 
guished panel. I think your views have been presented very effec- 
tively. I think your views also bring to light the extreme difficulties 
and complexities involved in this type of restructuring. 

Mr. Coley, I am particularly interested in you and your testi- 
mony. It seems to shed light on how difficult this is. At one point 
you say that there is place for TVA in a competitive market. Later, 

I think in your testimony today, you have compared TVA to the 
airlines and the Air Force getting involved in competition; almost 
to say that the Air Force does not belong there, and should not be 
in competition with a private-sector industry. 

TVA is here. I don't know. How do you regulate and restructure 
and make it a level playing field— not tilted— when you have the 
private sector in there with the public sector? 

Mr. Coley. Certainly. TVA has done, I think, a marvelous job in 
some development areas within the Valley. I think they have done 
a good job. We certainly have no quarrel with TVA's role in flood 
control and economic development and some of the things they 
have done in the Valley. It has been very positive for the people 
who live there. 

Mr. Bryant. Let me ask you this: Do you think, for instance, 
that ought to be paid for by TVA ratepayers, or should it be paid 
for by this Congress? 

Mr. Coley. I simply could not answer that question. I would as- 
sume it would be accomplished on the same basis that it is accom- 
plished in many other areas of the country. 

For example, in the area in which I serve, my company provides 
that in the operation of our hydroelectric power facilities. 

Mr. Bryant. Duke Power pays for the navigation work involved 
with rivers and economic development? 

Mr. Coley. We built the lakes for the hydroelectric projects. We 
manage those consistent with the mandates of FERC, and the re- 
quirements of the Corps of Engineers— yes. 

Mr. Bryant. In this environment that we would propose, again 
with the private sector competing against the public sector, do you 
think TVA ought to be allowed to build new generation facilities? 

Mr. Coley. I think there should be some control on TVA building 
new generation facilities. I think they amassed a tremendous 
amount of debt: $27 billion in building facilities. 
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When I read TVA's own plans for new generation, I note that 
there is really no need indicated for new generation for some time 
to come. I think it could be controlled. I think the mistakes of the 
past in investing huge amounts of dollars in assets which are not 
used or useful, should be controlled. It should not be repeated. 

Mr. Bryant. Should the fence that has been taken down, should 
that go both ways in a deregulated world? Should TVA be allowed 
to sell outside the fence? 

Mr. Coley. We have no problem with the fence coming down at 
all, as long as we participate in the market on an equal basis. For 
example, TVA has revenues of $6.7 billion a year and makes pay- 
ments in lieu of taxes of $264 million a year. My company has two- 
thirds of TVA's revenue, but I pay 3.5 times the tax burden that 
TVA does. Stated another way, if I had TVA's revenue, I would pay 
$1.1 billion a year in taxes. TVA today pays $264 million in lieu 
of taxes. 

Mr. Bryant. Well, in regard to the level playing field, would you 
be willing, as Duke Power, to operate under TVA's mandate that 
they charge the lowest possible electric rate, versus the current 
standard under the Federal power act with you operate under— 
which is a just and reasonable standard. Would you be willing to 
operate under the same standard: you sell at the lowest possible 
rate, versus the just and reasonable rate, that you operate under 
now? 

Mr. Coley. Well, I would like to think that as one of the lowest- 
cost utilities in the Southeast, we do sell at the lowest possible 
rate. But in doing so, we pay a tremendous amount of taxes, and 
also pay about 365 million shareowners of shares of stock, $2.55 a 
year in dividends. They, too, pay taxes on that. 

I think if you talk about moving to a competitive market, then 
ultimately the market will determine the prices that are charged. 

Mr. Bryant. Are you advocating that TVA be subject to treble 
damages? 

Mr. Coley. Well, it seems to me that the reason the anti-trust 
laws were passed, and treble damages were included in anti-trust 
laws, was as a deterrent to people violating those laws. It would 
seem to me that if there really is no penalty for having violated the 
laws, then you could expect that people would not adhere to them. 

Given the fact that TVA has, at least on three occasions con- 
firmed in courts, gone beyond the congressional boundaries that 
were place upon them in 1959, I am not optimistic to believe that 
not having treble damages as part of the anti-trust legislation 
apply to TVA would be effective. 

Mr. Bryant. The usual standard is that governmental entities 
are not subject to punitive damages— treble-type damages— because 
the people themselves would be asked to pay up this money. Would 
not a better relief be simply to allow Congress to exercise proper 
oversight over TVA, and I assume that you have made these ef- 
forts? 

Mr. Barton. This would have to be the last question from the 
gentleman in this round. 

Mr. Coley. I suggest that it might be difficult for Congress to do, 
simply based upon the fact that TVA's lack of adherence to the 
boundaries imposed by Congress were ultimately solved only by 
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being challenged by those of us in the business who were injured 
by that behavior. 

Mr. Bryant. I thank the chairman. 

Mr. Barton. The gentleman from Ohio, Mr. Sawyer, is recog- 
nized for 5 minutes. 

Mr. Sawyer. Thank you, Mr. Chairman. At the beginning of my 
opening statement I mentioned a couple of questions that I wanted 
to ask about. Let me reiterate those for you now, more specifically. 

TVA, and Bonneville in particular, control a large portion of the 
transmission grid. Is it your belief that FERC should have jurisdic- 
tion equally over all participants in the transmission grid? If we 
could just run down the line, I would appreciate it. 

Mr. Medford. Yes. TVA agrees that FERC should have jurisdic- 
tion over all transmission. And as a matter of fact, the TVA title, 
the administration's bill, and theTVPPA/TVA draft legislation con- 
tain such a provision. 

Mr. Sawyer. I think each of you were, probably, fairly clear. I 
just want to clarify it for the record. 

Mr. Baker. The distributors support that. 

Mr. Sawyer. Pardon me? 

Mr. Baker. The distributors support that. 

Mr. Morris. Memphis and Knoxville would certainly agree that 
FERC should have jurisdiction over TVA's transmission. 

Mr. Coley. We, likewise, believe that if the fence does come 
down, that TVA should be subject, fully, to all FERC jurisdiction 
just as we are, including price regulation. 

Mr. Sawyer. Let me ask a similar question, then. There are sev- 
eral schools of thought with regard to the requirement of partici- 
pants to join a particular RTO. Is it your belief that ought to be 
within their authority to order, or ought it to be market -driven and 
entirely voluntary? Mr. Medford? 

Mr. Medford. I don't hold myself out as an expert on the solu- 
tion to regulation of the transmission grid, as it pertains to going 
with transmission companies, ISOs, a national grid, or whatever. 
We see no reason why TVA should be treated differently with re- 
gard to the RTO solution which eventually comes forward. 

Mr. Sawyer. Mr. Coley. 

Mr. Coley. We certainly support the idea of regional trans- 
mission organizations, or transmission companies. I suspect that in 
deregulation, you might find those naturally form because of eco- 
nomic interests of owners of transmission, rather than having a 
mandated FERC requirement that each owner of transmission join 
a specific RTO. 

Mr. Sawyer. Do you believe that those who choose not to join 
ought to be able to be ordered to take part? 

Mr. Coley. If the form is to be regional transmission organiza- 
tions, it is difficult for me to say that someone should be forced to 
join. I suspect that market power may well dictate what happens. 

Mr. Sawyer. I suspect you are right. Mr. Morris? 

Mr. Morris. We are still getting up to speed on that issue. I rec- 
ognize that FERC has made some comments, just this week, re- 
garding that matter. We are studying and analyzing it. We cer- 
tainly have great confidence in the FERC to do the right thing. We 
are still getting up to speed on that issue and I would defer re- 
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spending to that at this time and would be happy to give some- 
thing in writing, at a later date. 

Mr. Sawyer. Thank you, Mr. Morris. Mr. Baker? 

Mr. Baker. I would echo Herman's comments there. We are look- 
ing at that. As you know, the jury is still out, nationwide, on what 
the proper methodology would be. I think the process will eventu- 
ally determine that. I think we would certainly support that in the 
light of open competition. 

Mr. Sawyer. Thank you. Mr. Medford, there is so much discus- 
sion that has come down around the 10-year contracts and the 10- 
year business plan. The ability to project the kind of financial secu- 
rity that a large, capital-intensive organization needs to operate is 
really built around those. 

It seems to me that TVA continues to advocate its 10-year busi- 
ness plan, but endorses the administration proposal of restruc- 
turing by 2003. How do you reconcile those two? 

Mr. Medford. First, Congressman, I would like to observe that 
the administration's proposal does not cause the contracts to go 
away as of j anuary 1, 2003. You are right, though, it does admit 
the possibility that some part of our load could leave before the end 
of the 10 years of the Ten-Year Business Plan. If there is stranded 
investment on TVA's part at that time, the administration bill also 
provides for FERC adjudication of stranded investment. We believe 
that is sufficient to allow TVA to meet the aims of the Ten-Year 
Business Plan. 

Mr. Sawyer. GAO calls for a revisitation of that 10-year plan, 
based on what they describe as a more realistic set of assumptions. 
Are you in a position to begin to share that sort of reassessment 
with the work of the committee as we make important decisions 
about the future of this industry in your part of the country? 

Mr. Medford. We agree with the GAO in one sense, in that re- 
gard, in that we view the 10-year plan as a living document. There 
are a number of changes that have occurred since the 10-year plan 
was originally developed. 

Mr. Sawyer. It is sort of a rolling 10-year plan. 

Mr. Medford. Some of them are favorable and some of them are 
not. One that is favorable, for example, is that our debt reduction, 
to date, is ahead of schedule, compared with the 10-year plan. 

Mr. Stearns [presiding]. The gentleman's time has expired. 

Mr. Sawyer. I thank the chairman. Thank you, very much. I 
may come back. 

Mr. Stearns. The gentleman from Oklahoma, Mr. Largent, is 
recognized for 5 minutes. 

Mr. Largent. Thank you, Mr. Chairman. Mr. Morris, what are 
the current prices you are paying to TVA for you wholesale elec- 
tricity? 

Mr. Morris. We are paying TVA 4.25 cents per kilowatt/hour. 

Mr. Largent. Okay. Mr. Coley, what does Duke sell wholesale 
electricity at, average? 

Mr. Coley. Our current wholesale price is around 4 cents a kilo- 
watt/hour. 

Mr. Largent. So that, Mr. Morris, is why you want to have 
wholesale competition, inside the fence? Because you might have 
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the opportunity to purchase wholesale electricity from Duke for a 
lower price than you currently pay for TVA. 

Mr. Morris. Well, to be very candid, the reason we want to have 
wholesale competition is because that is what our customers are 
asking us to do that for them. They are asking us to have access 
to other options. We are very responsive in trying to meet and sat- 
isfy our customers' needs. If there is other power that offers them 
an opportunity to trim or reduce their costs, we want to try to 
make It available to them. 

Mr. Largent. Okay. Mr. Medford, Mr. Coley talked about certain 
aspects of any Federal r^ulation dealing with TVA that they 
would like to see. I would just like to kind of run through that list 
as I jotted it down, and find out where TVA is on that. I mean, just 
if you find those agreeable or egregious. 

First was FERC regulation. I assume that is over the trans- 
mission lines, but he also included rate making. What is TVA's po- 
sition on that? 

Mr. Medford. As I have indicated earlier, Congressman, I agree 
with regard to regulation of the transmission system. Frankly, we 
don't see any advantage, with regard to wholesale rates, of having 
one group of commissioners— that being FERC— appointed by the 
President, confirmed by the Senate, regulating the activities of an- 
other group of federally appointed officials— that being the TVA 
Board. It is antithetical to me that, as we go into deregulation gen- 
erally, we would increase regulation of TVA's wholesale rates. 

Mr. Largent. And what about the transparency of the costs? In 
other words, the fear would be that if FERC was not regulating 
your transmission rates, perhaps you would be putting some of the 
costs of your generation into the costs that you are charging Duke 
to run their electricity across your transmission lines. 

Mr. Medford. Well, I would argue that if one has that concern, 
you could have that concern about almost any entity. The fact is 
that FERC, in that area, does a very thorough job of reviewing 
rates. By the way, we make available our transmission rates to 
FERC now. It would not be possible to funnel costs from one area 
into the other. 

Mr. Largent. And what about application of anti-trust laws— all 
anti-trust laws— applicable to TVA? 

Mr. Medford. Well, under the administration bill, we have 
agreed to application of parts of the anti-trust law. With regard to 
treble damages, when you are talking about treble damages 
against a privately owned firm, presumably the folks that eventu- 
ally bear the burden of that are stockholders. With regard to TVA, 
the folks who would eventually bear the burden of that would be 
ratepayers, and we don't think that is fair. 

Mr. Largent. Okay, and new generation— limitations on new 
generation apart from your customers assuming liability? 

Mr. Medford. We see ourselves as ongoing into a der^ulated 
environment as being primarily a regional player and providing fa- 
cilities to meet regional needs. That having been said, we are op- 
posed to some sort of artificial constraint that says we can't have 
any more generation or we can only have this much generation. We 
are willing for the public to see what we do in the way of genera- 
tion. Our plans, right now, are for generation to meet the needs of 
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the Tennessee Valley. That is the way that we plan to continue to 
do bus! ness. 

Mr. Largent. What about the equity issue on taxes, or payments 
in lieu of taxes? 

Mr. Medford. Well, let me say two things. We have compared 
our in lieu of taxes and the State and local taxes paid by the dis- 
tributors of TVA power with the rate of taxation for large private 
utilities. Those rates are very comparable. In fact, in some cases, 
we and the distributors pay more than they do. 

Mr. Largent. Let me just stop you there for just a second. I n the 
testimony by Mr. Coley, he has here that in 1998 TVA's gross reve- 
nues were $6.7 billion, but its tax expenditures were only $264 mil- 
lion. Duke Power's gross revenues were $4.5 billion, and yet their 
total share of Federal, State and local tax was $854 million. So 
they did two-thirds of the business you did, and paid not quite four 
times as many taxes. 

Mr. Medford. And the difference between those two is Federal 
taxes, it is true. We do not pay Federal taxes. The bulk of Federal 
taxes are on income. By design, our rates are set to have a very 
low net income. That is the distinction between the two. But at the 
State and local levels, we pay, essentially, the same rate of taxes 
as large private utilities do. 

Mr. Largent. Thank you, Mr. Chairman. 

Mr. Stearns. The gentleman's time has expired. The gentleman 
from Michigan, Mr. Dingell, is recognized for 5 minutes. 

Mr. Dingell. This question to Mr. Baker and to Mr. Medford. 
Gentlemen, does TVA Keep its current subsidy for new and old fa- 
cilities? Does it keep its antitrust exemption? Does it keep its tax 
breaks under the administration bill? Yes or no? 

Mr. Medford. Congressman Dingell, let me respond to that first. 
We don't have subsidies for new and old generation, so we not only 
don't keep them, we don't have them. 

Mr. Dingell. You get your money cheaper, don't you? 

Mr. Medford. We enjoy a benefit associated with the Federal 
Government. 

Mr. Dingell. You buy your money at Federal rates, so that is 
a subsidy. Do you keep that under the administration bill? Yes or 
no; you do or you don't? 

Mr. Medford. There would be no change. 

Mr. Dingell. Okay. Now with regard to your anti-trust exemp- 
tions, do you keep your anti-trust exemptions? 

Mr. Medford. We do not. 

Mr. Dingell. You do not. You lose them all, or do you lose part 
of them? 

Mr. Medford. We lose most of them. 

Mr. Dingell. You lose most of them, but not all of them? 

Mr. Medford. Essentially, we lose all except treble damages. 

Mr. Dingell. Okay. Now, do you lose your tax breaks? 

Mr. Medford. I am sorry. Congressman? 

Mr. Dingell. Do you lose your tax breaks? 

Mr. Medford. No we do not. 

Mr. Dingell. You do not. 

Mr. Stearns. Would the gentleman from Michigan just move the 
microphone a little closer to him? 
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Mr. Dingell. I will sit as close as I can. 

Mr. Stearns. Okay. 

Mr. Dingell. So you don't lose your tax breaks. Now, let us talk 
about this. We are going to have fair competition, or are we going 
to have preferential competition, in this bill? 

Mr. Medford. We are going to have fair competition. 

Mr. Dingell. Fair competition. You are going to have an anti- 
trust break. You are going to have a tax break. And you are going 
to continue your subsidies. That is hardly what I call fair, equal 
competition. You probably would. I understand that if I were sit- 
ting in your chair I would come to that conclusion. 

Now, let me proceed with the next question. Why should the new 
legislation give TVA's traditional customers the best of all worlds? 
They would retain an effective monopoly on particular power 
source, in combination with options for buying outside the fence. 
Others who were not so situated would not have that advantage. 
Why is that a fair resolution of questions associated with deregula- 
tion? 

Mr. Medford. Customers in the TVA Valley would have the 
same access to power as customers in other parts the region. 

Mr. Dingell. How about customers in other parts of the country, 
would they have access to TVA generated power that customers in- 
side the Valley would? The answer to that question is "no," is it 
not? 

Mr. Medford. Their access is limited; that is true. 

Mr. Dingell. That is true. Now, Mr. Medford, the General Ac- 
counting Office issued a report last month analyzing TVA's 10-year 
business plan. This report questioned whether TVA is likely to 
achieve its goals of reducing its debt and being a position to com- 
pete in the market place by 2007. GAO conclude that it is unlikely 
that the TVA can reduce its debt to the extent planned by 2007. 

This means that in the year 2007, if TVA is not able to reduce 
its debt, it is going to be in the position of having stranded costs. 
That leaves TVA in an untenable position, if that situation obtains. 
It means that TVA then, probably, in 2007 will be coming to the 
Congress for a bail-out to address its problems of strand^ costs. 

I s that not so? 

Mr. Medford. That is not so. 

Mr. Dingell. If you don't make your guess, that you are going 
to dispose of your debt by 2007, you are going to have stranded 
costs. I sn't that so? 

Mr. Medford. No sir. The overriding— I'm sorry. 

Mr. Dingell. If you haven't gotten your debt down, you won't 
have stranded costs? 

Mr. Medford. The overriding goal of the 10-year plan is to en- 
sure that TVA's power costs are consistent with market costs. 

Mr. Dingell. I am talking about stranded costs. I am talking 
about facilities that are high-cost that are not going to be properly 
competitive. 

Mr. Medford. If the cost of producing power, including capital 
costs, are competitive at 2007, we will not have stranded invest- 
ment. The overriding of the 10-year plan 
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Mr. Dingell. If you are successful in that particular. But, if as 
GAO says, you are not successful, you will then have stranded 
costs— will you not? 

Mr. Medford. The GAO report also observes the fact that the 
projected cost of power in 2007 is higher, now, than it was when 
the 10-year plan was created. 

Mr. Dingell. We are spending considerable time. 

Mr. Stearns. The gentleman's time has expired. 

Mr. Dingell. Thank you, Mr. Chairman. 

Mr. Stearns. The gentleman from North Carolina, Mr. Burr, is 
recognized for 5 minutes. 

Mr. Burr. Thank you, Mr. Chairman. Does the gentleman from 
Michigan need additional time? I would be happy to yield to him. 

Mr. Dingell. I thank my good friend. I have some answers; and 
I have been refused other answers. It is all right. Thank you. The 
record is quite good. 

Mr. Burr. As always, I think the members have gotten a great 
deal out of your questions. After Congressman Largent and Mr. 
Dingell's questions, I think many of mine have probably been 
asked. But let me go further, if I can, Mr. Medford, into the GAO 
report, and just ask you to comment on a couple of things. 

The GAO suggested to TVA that they; one, move quickly to for- 
mally update their plan, and two, periodically report to Congress. 

I s there an attempt to update the 10-year plan at TVA? 

Mr. Medford. I envision that at some point we will update the 
plan. Congressman. 

Mr. Burr. Is that this year? Next year? Ten years? 

Mr. Medford. We have not set a definite timetable. We have 
looked at the changes which have occurred since the 10-year plan 
was created, and concluded that it does not need to be updated at 
this time. 

Mr. Burr. So TVA disagrees with the conclusion of the GAO that 
you can't hit your debt reduction by 2007. Therefore, GAO has 
come to the conclusion that you need to move quickly to change 
your plan to reflect the things that have changed. 

Mr. Medford. The GAO report observes a number of things that 
have changed since the creation of the plan, including, as I men- 
tioned earlier, the increase in the projected cost of power at 2007. 
We think we are still on track to meet market power at 2007. 
Therefore, right now, there is no need to do an update of the plan. 

Mr. Burr. GAO was also nice enough to put in the report the 
things that they thought you left out of your consideration: changes 
to your business that the private sector, if they were to put to- 
gether a business plan, would certainly take; not the least of which 
is the environmental regulations that are going to change. Does 
TVA fall under all those changes? 

Mr. Medford. Yes we do. Congressman. And we pointed out in 
the 10-year plan, itself 

Mr. Burr. Who enforces that? Who enforces the environmental? 

Mr. Medford. We are under the same environmental laws as 
other utilities. 

Mr. Burr. So there are Federal entities that currently regulate 
TVA? If FERC had full jurisdiction over TVA, that would not be 
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something new— to have a Federal agency who had an account- 
ability or responsibility over this Federal entity? 

Mr. Medford. There are other examples. That is true. 

Mr. Burr. Okay. Let me ask you, also, they said that TVA's 10- 
year plans focus on the right issues, but the plan does not fully ad- 
dress the certain costs which would foil TVA's planned objectives. 

I will ask you about each one of those because, certainly, the GAO 
thought th^ were important. The capital costs of increasing gener- 
ating capacity to meet the growth and demand for power as is now 
currently planned, instead it provides for meeting the growth and 
the demand for power by purchasing power from other utilities. Do 
you take that into account in your current 10-year plan? 

Mr. Medford. That is correct. Congressman, that is one of the 
things that has changed. 

Mr. Burr. Okay. 

Mr. Medford. Since the creation of the 10-year plan, we have 
seen an increase in the cost of market power from the power mar- 
ket and the need to provide additional peaking generation. 

Mr. Burr. Do you agree with GAO's statement that TVA esti- 
mates that its additional costs will total about $1 billion over the 
remaining life of the plan, and will likely be higher? I take for 
granted that GAO did not make that up. They got that from TVA. 

Mr. Medford. Congressman, that sounds correct, but I would 
like to respond to that one in writing. 

Mr. Burr. I would appreciate it. Mr. Coley, let me ask you. I 
know Congressman L argent covered taxes. Since North Carolina 
borders TVA, I think it is a legitimate question for me to ask. If 
Duke Power, the supplier in Winston-Salem, pays Federal, State 
and local taxes in our community, under your understanding, what 
would TVA pay if, in fact, they got the Winston-Salem market? 

Mr. Coley. If you consider just the Winston-Salem market, my 
company currently pays total taxes— Federal, State and local— of 
about $36 million a year. If I were taxed on the same basis as TVA, 

I would pay $9 million a year. 

Mr. Stearns. The gentleman's time has expired. 

Mr. Burr. Let me just ask if Mr. Medford could comment on that 
at all. Is that accurate to your understanding, or is it inaccurate? 

Mr. Medford. I can't comment on that. If you would like, I will 
respond to that one in writing. 

Mr. Burr. I would appreciate it. I thank the Chair. 

Mr. Stearns. Yes. The gentleman from Texas, Mr. Flail, is recog- 
nized for 5 minutes. 

Mr. FIall. Mr. Chairman, thank you. I thank Mr. Markey, who 
had some questions. I just want to say that I have not been here 
because there is a mark-up in Science. I have been in and out of 
here. I do not know what questions have been asked. So with unan- 
imous consent I ask that we place questions in the record and they 
will answer them. FI as that been done? 

Mr. Stearns. Without objection. 

Mr. FIall. Bart Gordon is a ranking member on Science and he 
would have been here, especially, to answer to the three gentlemen 
from the Tennessee authorities. I am sure he would not exclude 
Mr. Coley, either, had he been here. Fie also wants the right to sub- 
mit questions, in writing. 



69 


Mr. Stearns. Without objection. 

Mr. Hall. I yield back. I am going to yield the amount of time 
I have left to Mr. Markey. 

Mr. Stearns. The gentleman from Massachusetts, do you want 
Mr. Hall, to have him recognized for 5 minutes on his own time? 

Mr. Hall. No, I would rather he use mine. Then he would be a 
little obligated to me. 

Mr. Stearns. Okay. The gentleman is recognized for the remain- 
ing time. 

Mr. Hall. He is twice as inquisitive, and half as courteous as I 
am. 

Mr. Market. Thank you, Mr. Chairman. I thank Mr. Hall, very 
much. 

Mr. Medford, a few weeks ago TVA's Chairman Craven Crowell 
wrote an Op-Ed in the Boston Globe, in which he proffered up ad- 
vice to Massachusetts that we should, "Make certain that electric 
utility deregulations end up serving the public interest." We very 
much appreciate the advice, up in Massachusetts, from TVA as to 
how we should conduct our deregulation. Because in Massachu- 
setts, we pay 10.5 cents per kilowatt/hour for our electricity— two- 
thirds more than the 6.3 cents paid by Tennesseans. 

This difference is largely attributable to taxpayer subsidies from 
Massachusetts, and other States, that go down into TVA. These 
subsidies b^an more than six decades ago, during the New Deal, 
to help the impoverished Tennessee Valley Area to improve its liv- 
ing conditions through electrification and flood control. 

We don't mind, obviously, in Massachusetts. In the mid-and late- 
19th century we were able to harness the power of the Merrimac 
River in Lowell and Lawrence. My grandfather moved to Lawrence 
to work in the mills, to produce the goods that were made possible 
by the generation of electricity along the Merrimac River. We ap- 
preciate the fact that the Tennessee Valley couldn't quite figure out 
how to harness their rivers. As a result, in the Thirties, we didn't 
mind subsidizing other parts of the country who couldn't figure out 
what we did in the late 19th century. 

But now, we are at the beginning of the 21st century, Mr. Med- 
ford. Advice which we get that we should model ourselves— we 
wish we could and reverse that flow of subsidies— upon your sys- 
tem. Our problem, however, is that we don't believe that we can 
find a politically acceptable way of discontinuing those subsidies. 
We feel we have an obligation to closely monitor the way in which 
our subsidies are spent inside of your r^ion. 

Your own Inspector General, last year, criticized the agency's six- 
figure bonuses and secret retirement funds for top executives; non- 
competitive consulting contracts to cronies of those officials, and ex- 
pensive building leases with well-connected developers. TVA man- 
agement offered few responses. Instead, it recently ordered an 
audit of its own IG; something which, I find, both peculiar and in- 
appropriate in light of TVA's IG's finding that the agency is not 
well -managed. 

What is TVA doing to address the concerns the IG raised about 
the bonuses and the secret retirement funds for its top executives, 
as well as the non-competitive consulting contracts? 
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Mr. Medford. First, let me address executive compensation. The 
compensation provisions that were mentioned in the IG's assess- 
ment are provided to allow TVA to attempt to attract management 
talent consistent with other similar organizations, like large pri- 
vate utilities. It is a very competitive job market. Without the tools 
that you mentioned there, we would not be able to attract that kind 
of talent. 

With regard to contracts, we have taken very aggressive meas- 
ures to ensure that our contracting is competitive, and that we 
achieve the best possible value in our contracts for TVA and for the 
customers of TVA power. 

Mr. Markey. What I don't understand, sir, is that if you are, as 
you contend in your testimony, a Federal agency— and as a result 
should be put in a separate category— why the huge salaries? Why 
are you exempt from all the other rules in terms of the kinds of 
salaries we can pay our own staff, or what any of the Federal em- 
ployees can be paid? 

Mr. Medford. Let me talk about the TVA nuclear program, as 
an example. Today, TVA has a nuclear program which, I believe, 
is second to none. We have one of the highest system capacity fac- 
tories in the country. 

Mr. Markey. I guess what I am asking is, why should they get 
paid more than the Nuclear Regulatory Commission engineers, who 
in the case of an emergency would have to come in and help your 
engineers figure out what the problems are? Why should your engi- 
neers get paid any more than thousands of people that work at the 
Nuclear Regulatory Commission who have equal, or superior, cre- 
dentials? 

Mr. Stearns. The gentleman's time has expired; so that would 
be his last question, I believe. 

Mr. Medford. The answer to that is, if you compare where the 
TVA nuclear program was in the mid-1980's and where it is today, 
a big part of the difference between those two is the caliber of nu- 
clear management which has been brought into TVA over that pe- 
riod. The tools that you mentioned were used to attract that caliber 
of talent and are necessary to attract that caliber of talent. 

Mr. Markey. Thank you, Mr. Chairman. 

Mr. Stearns. The gentleman from Kentucky, Mr. Whitfield, is 
recognized for 5 minutes. 

Mr. Whitfield. Thank you, Mr. Chairman. Mr. Medford, I was 
looking at wholesale rates in Kentucky in 1998. I noticed that Lou- 
isville Gas and Electric rates decrees^ by 5 percent; KU by 8 per- 
cent; Kentucky Power by 12 percent, and TVA rates went up 7 per- 
cent— wholesale rates. We hear a lot of comment about low TVA 
rates— rightfully so, in some situations. But I was wondering, could 
you explain what happened in 1998 that made that occur? 

Mr. Medford. Well, the rate increase that you mentioned was 
the first rate increase that TVA had imposed in 10 years. We went 
through a period of 10 years without any wholesale rate increase. 

I think you raise a good point. Congressman. Our rates are low. 
They are not the absolute lowest in the country. That is certainly 
true. Your State enjoys particularly low-cost power. The Southeast, 
in general, enjoys low-cost power. 
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That rate increase that you mentioned, the 7 percent rate in- 
crease, was necessary to achieve the goals of the 10-year plan. It 
was implemented as we announced the 10-year plan. That is the 
purpose. 

Mr. Whitfield. Okay. Now, my understanding is in the adminis- 
tration bill TVA would be exempt from any review for its wholesale 
rates. Is that correct? 

Mr. Medford. That is correct. 

Mr. Whitfield. I would like to ask Mr. Baker; do you feel like 
there should be some review of those rates? 

Mr. Baker. Yes. The distributors have coalesced that there 
should be a review of TVA's wholesale rates. 

Mr. Whitfield. And Mr. Morris, what about you? 

Mr. Morris. I am in agreement with Mr. Baker. 

Mr. Whitfield. Okay. Now, do you all think that FERC would 
be the appropriate agency to do that? Would it be better to have 
an arbitrator? What is your view on that? 

Mr. Baker. TVPPA's position paper asked for a third-party bind- 
ing arbitration, and/or judicial review on it. We feel like that given 
the relationship between TVA and the distributors, that is a better 
route than full FERC control. 

Mr. Whitfield. Okay, what about you, Mr. Morris? 

Mr. Morris. We agree that there should be a third party. We are 
of the opinion the third party best able to handle those matters is 
the FERC. 

Mr. Whitfield. And Mr. Medford, I guess your answer is that 
you have a board that is appointed by the President, so there 
would be more regulation if there was a third party review of 
TVA's wholesale rates. Is that right? 

Mr. Medford. We don't see any added value in FERC review of 
wholesale rates. 

Mr. Whitfield. Okay. Now, in the administration's bill there is 
a mandate, by date certain, to go up to 7.5 percent renewables for 
the production of electrical power. Would that be more costly for 
TVA if they are mandated to do that, M r. Medford? 

Mr. Medford. It probably would. 

Mr. Whitfield. Mr. Coley, what about Duke Power? 

Mr. Coley. Yes, it would. 

Mr. Whitfield. So rates would go up if that mandate stays in 
there? Would that be correct? 

Mr. Coley. Certainly our costs would go up, yes. 

Mr. Whitfield. Now, Mr. Coley, what percent of the power that 
you generate comes from the burning of coal? 

Mr. Coley. Today, approximately 48 percent— 45 to 48 percent 
of all the power Duke Power generates is coal. The remaining is 
nuclear and hydro. 

Mr. Whitfield. Okay, nuclear and hydro. Mr. Medford, what 
about TVA? 

Mr. Medford. The approximate percentage is 60 percent. 

Mr. Whitfield. Sixty percent coal. 

Mr. Medford. Sixty percent coal. 

Mr. Whitfield. Now, I noticed in the administration bill that— 
while not directly— indirectly, there are some provisions that would 
make it more difficult and more expensive to burn coal. Do you 
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think that we should address that issue in this deregulation legis- 
lation; to put in some sort of protections to make sure that you are 
not penalized for using coal? Do any of you have a view on that? 

Mr. Coley. I am not familiar, totally, with that part of the ad- 
ministration's bill. But let me say this: it is becoming increasingly 
difficult to comply with all the new and changing environmental 
regulations and continue to burn coal. I would think that we are 
sufficiently regulated in that regard today. The restrictions and re- 
quirements are many; and they are very expensive. 

Mr. Whitfield. I mean, the reality is we have to use coal to gen- 
erate electricity in America. 

Mr. Coley. That is correct. 

Mr. Whitfield. Do you have anything to say on that? 

Mr. Stearns. The gentleman's time has expired. Do you want to 
just answer that last question? 

Mr. Baker. I don't think the distributors feel that environmental 
legislation, as included in the bill, is appropriate for a deregulation 
bill. 

Mr. Whitfield. Do not feel it is appropriate? 

Mr. Baker. Right. 

Mr. Stearns. I recognize myself for 5 minutes. 

Mr. Medford, the question is directed to you. Are you confident 
of TVA's ability to compete with other electric suppliers? If so, why 
hold your wholesale customers to the 10-year notice requirement? 
Why not release them from their contracts after they pay their 
stranded costs? 

Mr. Medford. Well, first let me observe that we have customers 
today— in fact the majority of our customers— who have less than 
a 10-year obligation under the contract. Their current obligation is 
about 8.5 years. In addition to that, we have supported two ap- 
proaches to legislation: the TVPPA/TVA agreement and the admin- 
istration's TVA title, which provide for shorter periods than the 10- 
year contracts. 

Mr. Stearns. Mr. Morris, the administration bill penalizes TVA 
wholesale customers that buy from other electric suppliers, by al- 
lowing TVA to sell at retail in their service areas. What is the pur- 
pose of this provision? You said you were willing to pay stranded 
costs, so that can't be the reason. It seems the only reason for that 
provision is to discourage TVA's wholesale customers from leaving 
its system. 

Mr. Morris. I would agree the question is that it would rep- 
resent an issue, or exert pressure, on a TVA customer inclined to 
leave will all, or part, of its load. So I would agree with your ques- 
tion. 

Mr. Stearns. Your testimony expressed a concern about liability 
for any future imprudent costs incurred by TVA. What is the best 
way to ensure TVA does not incur new stranded costs? Should TVA 
be able to acquire new generation resources at the taxpayers' risk? 
Should TVA be limited to acquiring new resources only if it has 
contracts where wholesale purchasers assume the risks? 

Mr. Morris. I think those are good suggestions. Our concern is 
that, while we don't want to constrain TVA, we do want to have 
some assurance that the decisions that are being made are deci- 
sions over which there is some oversight. We have concerns that 
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absent FERC, or some other third-party review, perhaps there will 
not be the oversight necessary to ensure that those decisions are 
prudent, and don't have a negative impact on our customers. 

Mr. Stearns. You testified that amending Federal law to elimi- 
nate the legal barriers to wholesale competition in the Tennessee 
Valley will not create wholesale competition in the Valley, unless 
Congress also amends TVA's contracts. You also say you are pre- 
pared to pay your share of TVA's stranded costs. Why won't TVA 
let you out of your contract after you pay your stranded costs? 

Mr. Morris. Well, I think that the issue of the contract and its 
current, rolling, 10-year term is one that is basically an issue of ne- 
gotiation leverage. The why is basically an example of the disparity 
in negotiation leverage, or power. We believe that in order for us 
to have access to low-cost power and the benefits of wholesale elec- 
tric deregulation is that we have to have the ability to exit those 
contracts sooner than 10 years. 

Mr. Stearns. Even if Congress opened up TVA's transmission 
system, and addressed the contract issue, TVA has market power 
in the region, since it controls virtually all generation in the Ten- 
nessee Valley. Should FERC regulate TVA's wholesale sales in the 
region, or should TVA continue to have unilateral discretion to set 
the wholesale rates under the TVA Act? 

Mr. Morris. Our position is, and has been, that FERC oversight 
of TVA's wholesale rates would be appropriate and would benefit 
our customers. 

Mr. Stearns. My time has run out. I would ask members who 
would like to ask additional question to submit those in writing for 
the panel. So ordered, without objection. 

I would like to thank all of you for your patience and taking of 
your valuable time to come here this morning. We appreciate your 
comments. I would like to, now, ask the third panel to step for- 
ward. 

Mr. Stearns. I would like the third panel to sit down. Those 
folks that are not involved please leave the room. 

Let me welcome the third panel. Mr. Mazur, from the U.S. De- 
partment of Energy; Dr. Bradley Eldredge, representing the Public 
Power Council; Mr. John Amos, from Reynolds Metal Company; 
Mr. J ohn Savage, representing the Northwest Energy Review Tran- 
sition Board; Mr. James Litchfield, from Litchfield Consulting 
Group, and Mr. Shawn Cantrell, from Friends of the Earth. 

I think that what we will do is start from left and Just move 
across. So gentlemen, you are welcome to provide an opening state- 
ment. You are recognized for 5 minutes. I would encourage all of 
you to give a synopsis of your opening statement if you could. Mr. 
Mazur. 
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STATEMENTS OF MARK MAZUR, ACTING DIRECTOR, OFFICE 
OF POLICY, U.S. DEPARTMENT OF ENERGY; ACCOMPANIED 
BY JACK ROBERTSON, DEPUTY ADMINISTRATOR, BONNE- 
VILLE POWER ADMINISTRATION; JOHN SAVAGE, ADMINIS- 
TRATOR, OREGON OFFICE OF ENERGY, REPRESENTING 
NORTHWEST ENERGY REVIEW TRANSITION BOARD; H. 
BRADLEY ELDREDGE, COUNCIL MEMBER, CITY OF IDAHO 
FALLS, REPRESENTING PUBLIC POWER COUNCIL; JAMES 
LITCHFIELD, PRESIDENT, LITCHFIELD CONSULTING 
GROUP; JOHN AMOS, GENERAL MANAGER, ENERGY AND 
HEDGING, REYNOLDS METALS COMPANY; AND SHAWN 
CANTRELL, NORTHWEST REGIONAL DIRECTOR, FRIENDS OF 
THE EARTH 

Mr. Mazur. Thank you, Mr. Chairman. My name is Mark Mazur 
and I am Acting Director for the Office of Policy at the Department 
of E nergy. 

Mr. Stearns. Mark, hold up just a second. We had a few people 
just leaving, here. The door will be closed and it will be a little 
more quiet, so we can hear your opening statement. If the staff 
would help me out by closing the door? All right, you may continue. 

Mr. Mazur. Sitting behind me today is j ack Robertson, Deputy 
Administrator for Bonneville Power Administration. The Depart- 
ment welcomes the opportunity to testify today about the role of 
Federal utilities in competitive electricity markets. 

On April 15, Secretary Richardson transmitted the Clinton ad- 
ministration's proposed Comprehensive Electricity Competition Act 
to the House and the Senate. This legislation contains the adminis- 
tration's vision for restructured electric industry. We believe that 
consumer choice and competition among power suppliers will lower 
electricity rates; make American business more competitive; spur 
the innovation of new products and services, and reduce the emis- 
sions of traditional air pollutants and greenhouse gases. 

Mr. Chairman, we are pleased that the subcommittee is holding 
hearings on electric restructuring. While we recognize States are 
leading the way. Federal legislation is essential to complement the 
States' efforts, and address issues which can only be resolved by 
the Federal Government. 

I understand that Secretary Richardson will be testifying on the 
administration's proposal as whole, at a later time. So today I want 
to limit my testimony to the Department's views on the role of Fed- 
eral utilities in a restructured environment. 

The four power marketing administrations: Bonneville Power Ad- 
ministration, Western Area Power Administration, Southwestern 
Power Administration, and Southeastern Power Administration, 
which are subject to Department of Energy oversight, and the Ten- 
nessee Valley Authority, which is generally self-regulated, will con- 
tinue to perform their important functions, even after restruc- 
turing. However, the administration supports certain statutory 
changes to allow competition to properly develop in the regions 
served by these entities. 

My testimony today will focus on the regulatory changes which 
the administration believes are necessary to ensure that federally 
owned transmission facilities promote competitive markets, and 
also on the role of power sales by the PMAs and TVA. 



75 


With respect to transmission, the administration believes that 
one of the most critical elements of competitive wholesale and re- 
tail electric markets is an open, efficient, reliable interstate trans- 
mission system. Under current law, most cooperative and munic- 
ipal utilities, as well as the TVA and PMAs are exempt from most 
Federal Power Act regulation of transmission services. We believe 
that it is preferable that transmission services provided by all utili- 
ties, whether publicly or privately owned, are subject to similar 
rules and r^uirements. 

The administration's proposed l^islation, however, recognizes 
the unique structure of Federal utilities that require slightly dif- 
ferent regulatory treatment than that accorded to other utilities. 
Our proposal would require FERC, in setting transmission rates for 
TVA and the PMAs, to ensure amounts collected are sufficient to 
cover transmission costs, and to take statutory and regulatory re- 
quirements into account in regulating these rates. 

We believe it is important to recognize that the standards pursu- 
ant to which Bonneville and the other PMAs have been setting 
transmission rates differ from Federal Power Act standards. It is 
possible that in a restructured environment some PMA customers 
will see higher transmission costs, and some will see lower trans- 
mission costs, under a revised regulatory system. Consistent with 
FERC practice, we believe that any such increases should be 
phased in over a reasonable period, if implementing them all at 
once would be problematic. 

Bonneville and, to a lesser extent, the other PMAs are also faced 
with having to pay the cost for future fish and wildlife remediation 
programs associated with Federal dams. These costs are generally 
recovered as part of the power rates charged by the PMAs. Under 
most estimates of future market conditions, the PMAs are expected 
to be able to recoup all their generation costs in power rates. 

Flowever, if market rates are less than PMA cost-based rates, the 
administration has proposed that FERC be given authority to im- 
pose a limited transmission surcharge, applied on a competitively 
neutral basis, to the extent BPA and the other PMAs are unable 
to recover sufficient amounts in generation rates to cover these 
costs. This surcharge would be treated as a loan from customers 
that would be paid back when PMA power costs fall below market 
rates. 

With respect to power sales, although the rates for most power 
sales would be established by interaction of supply and demand in 
the market, subsequent to restructuring there will be a role for 
cost-based preference power. Preference power has helped to pro- 
vide affordable electricity to developing areas in America. While we 
expect the benefits of competition to reach all areas of the country, 
the Department is concerned that a shift from cost-based to mar- 
ket-based rate making for PMA power could harm customers in the 
regions currently served by PMAs. 

Some critics contend that preference customers of PMAs have an 
unfair advantage in a competitive marketplace, because they are 
able to take relatively low-cost power that they receive from the 
PMAs and resell it in the competitive marketplace. Flowever, legal 
and contractual restrictions prevent preference power customers 
from reselling power generated at a Federal dam to a customer lo- 
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cated outside the preference power customer's service territory. The 
Department intends to ensure the use of preference power meets 
all legislative and contractual requirements. 

Mr. Stearns. The gentleman's time has expired. Is it possible 
that you could summarize? 

Mr. Mazur. Sure. Mr. Chairman, we believe the approach out- 
lined in the administration's legislation goes a long way to pro- 
viding a competitive environment in the areas served by Federal 
utilities that is appropriate for the 21st century. I will be happy to 
answer any questions you or the other members may have. 

[The prepared statement of Mark Mazur follows:] 

Prepared Statement of Mark Mazur, Acting Director, Office of Policy, U.S. 

Department of Energy 

INTRODUCTION 

Good morning, Mr. Chairman and members of the Subcommittee. My name is 
Mark Mazur and I am the Acting Director of the Office of Poiicy at the Department 
of Energy. The Department wei comes the opportunity to testify today about the roie 
of Federai utiiities in competitive eiectric markets. 

On Aprii 15, Secretary Richardson transmitted the Ciinton Administration's pro- 
posed Comprehensive Eiectricity Competition Act to the House and the Senate. This 
iegisiation contains the Administration’s vision for a restructured eiectric industry. 
We believe that consumer choice and competition among power suppliers will (1) 
lower electricity rates, (2) make American businesses more competitive, (3) spur the 
innovation of new products and services and (4) reduce the emissions of traditional 
air pollutants and greenhouse gases. 

Mr. Chairman, we are pleased that the Subcommittee on Energy and Power is 
holding hearings on electric restructuring. Twenty-one states either have imple- 
mented or are in the process of implementing restructuring programs. A number of 
other states are considering similar action. While the states are and should be lead- 
ing the way on retail competition, Federal l^islation is essential to complement the 
states' efforts and address those issues which can only be resolved by the Federal 
government. The Administration believes that restructuring legislation is needed 
sooner, rather than later, and we want to work with you and the members of your 
Committee on a bipartisan basis to get the job done. I understand that Secretary 
Richardson will be testifying on the Administration's proposal, as a whole, at a later 
time. I will limit my testimony today to the Department's views on the role of Fed- 
eral utilities in a restructured environment. 

The four Federal Power Marketing Administrations (PMAs)— the Bonneville 
Power Administration (BPA), the Western Area Power Administration (WAPA), the 
Southwestern Power Administration (SWPA) and the Southeastern Power Adminis- 
tration (SEPA)— which are subject to Department of Energy oversight, and the Ten- 
nessee Valley Authority (TVA), which is generally self regulated, will continue to 
perform their important functions, even after restructuring. However, the Adminis- 
tration supports certain statutory changes to allow for competition to properly de- 
velop in the regions served by TVA and the PMAs. 

After providing some brief background information on the PMAs and TVA, my 
testimony will focus on the regulatory changes which the Administration believes 
are necessary to ensure that Federally-owned transmission facilities promote com- 
petitive markets. Thereafter, the testimony will provide the Administration's views 
on the role of the PMAs and TVA in the sale of power subsequent to industry re- 
structuring. 


BACKGROUND 


Bonne/ille 

The Bonneville Power Administration markets whoiesale* electrical power and op- 
erates and markets transmission services in the Pacific Northwest. The power 
comes from 29 Federal dams, one non-federal nuclear plant, and various renewable 
resources. BPA serves a 300,000 square mile area including Oregon, Washington, 
Idaho, Western Montana, and parts of Northern California, Nevada, Utah, and Wyo- 


'BPA also sells retail power to 15 Direct Service Industrial (DSI) customers as provided by 
statute. 16U.S.C. 839c(d)(2)(A). 
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ming. In addition, Bonneville's transmission system exceeds 15,000 circuit miles, 
provides more than three-fourths of the r^ion's high-voltage transmission capacity, 
and includes major transmission links with Canada and other regions within the 
United States. 

Bonneville's rates currently are developed through a formal regional process pur- 
suant to certain ratemaking standards and filed with the Federal Energy Regu- 
latory Commission (FERC) for approval or remand under those standards. One of 
BRA'S primary duties is to establish power and transmission rates to repay "the 
Federal investment in the Federal Columbia River Power System over a reasonable 
number of years after first meeting the Administrator's other costs."^ These other 
costs include (1) amounts attributable to efforts to mitigate harm to and enhance 
fish and wildlife populations in the Columbia River Basin (BPA has pledged to 
spend over $400 million annually on this effort) and (2) over $7 billion in Wash- 
ington Public Power Supply System and other Bonneville-backed debt. At the end 
of FY 1998, Bonneville's outstanding Treasury repayment obligations was approxi- 
mately $6.6 billion. 

Bonneville is obligated by statute to sell power to the preference customers— pub- 
lic bodies and electric cooperatives— as well as the residential and small farm cus- 
tomers of investor-owned utilities in the Pacific Northwest. BPA also has been sell- 
ing power to the DSIs, primarily aluminum companies, in the Northwest. BPA may 
also sell surplus outside the region at market prices. 

Other PM As 

The remaining three power marketing administrations all market power gen- 
erated at dams constructed pursuant to the Reclamation Acts and the Flood Control 
Act of 1944. WAPA markets approximately 10,000 MW of hydro power capacity from 
Federal dams located in the Colorado, Missouri and California's Central Valley 
River basins to parts of 15 states. WAPA also owns and operates transmission lines 
over 16,000 miles across the West. SWPA markets 2,000 MW of capacity from Fed- 
eral dams located in Oklahoma, Arkansas, Missouri and Texas to parts of six states 
and also owns and operates almost 1,400 miles of transmission. SERA markets a 
little more than 3,000 MW of capacity from dams located throughout the Southeast 
to customers in parts of nine states. SERA owns no transmission facilities. 

As marketers of Federal power, WAPA, SWPA and SEPA must satisfy certain 
statutory and r^ulatory requirements. They must give a preference in the sale of 
power to municipalities and other public bodies or agencies, and to electric coopera- 
tives. Once the appropriate Administrator develops power or transmission rates con- 
sistent with governing statutes and regulations, the Secretary approves the rates on 
an interim basis, and FERC conducts a review of the rates to determine whether 
they are the lowest possible to customers consistent with sound business principles 
and whether the revenues generated by the rates are sufficient to recover the costs 
of producing or transmitting the electric energy and to pay back a significant por- 
tion of the Federal investment in the dams which provide the hydro power. 

Tennessee Vall^ Authority 

TheTVA Act of 1933 requires TVA to provide electric power, flood control, naviga- 
tional control, agricultural and industrial development and other services to vir- 
tually all of Tennessee and parts of six surrounding states. In 1959 Congress 
amended the TVA Act to create the so-called 'TVA fence" by limiting TVA to sales 
of electricity to its own wholesale requirements customers and certain industrial re- 
tail customers inside its service territory and to short-term economy exchanges with 
the fourteen surrounding utilities with whom it already did business. While TVA's 
power sales outside the TVA region are limited, contractual arrangements between 
TVA and its distribution customers and certain provisions in the Federal Power Act 
essentially restrict other utilities from selling power in theTVA region. 

TVA owns 28,000 MW of generation capacity^ and owns and controls 17,000 miles 
of transmission in theTVA region and supplies power to 159 municipal and coopera- 
tive retail distributors in its service territory. Unlike the PMAs, TVA meets all of 
the power needs of the region it serves. The distributors purchase power pursuant 
to contracts that require the distributors to acquire all their power from TVA. These 
contracts also give TVA the right to set retail rates and a number contain ten-year 
notice provisions for termination. TVA also sells power directly to 68 large indus- 
trial and Federal customers. 

TVA is governed by a three member board of directors, appointed by the President 
and confirmed by the Senate. TVA is not subject to either Federal or State regu- 


2 16U.S.C. 839e(a)(2)(A). 

^TVA's generation mix is approximateiy 11% hydroeiectric, 28% nudear and 61% fossii fuei. 
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latory commission jurisdiction, except to iimited Federai Power Act review for en- 
ergy transmitted through theTVA service territory but not consumed inside the ter- 
ritory. In addition, TVA, as a Federai agency, is exempt from the antitrust iaws. 

TRANSMISSION 

The Administration believes that one of the most criticai elements of competitive 
whoiesaie and retaii eiectric markets is an open, efficient and reiiabie interstate 
transmission system. Under current iaw, most cooperative and municipai utiiities, 
as weli as TVA and the PMAs, are exempt from most Federai Power Act reguiation 
of transmission services. Aithough the reciprocity provisions of FERC Order No. 888 
address, to some extent, non-jurisdictionai transmission entities, we beiieve it is 
preferabie that transmission services provided by aii utiiities, whether pubiidy or 
privateiy owned, are subject tosimiiar ruies and requirements. 

The Administration's proposed comprehensive eiectricity competition iegisiation 
wouid subject transmission fadiities owned by municipai, cooperative and aii Fed- 
erai utiiities, inciuding the PMAs-* and TVA to Federai Power Act review. In addi- 
tion, we aiso wouid authorize FERC to require these utiiities to turn over oper- 
ationai controi of these transmission fadiities to an independent regionai system op- 
erator in order to ensure that competitive markets adequateiy develop and flourish. 
For example, Bonneville owns 75 percent of all the high vdtage transmission lines 
in the Pacific Northwest. If access to BPA's transmission facilities is not provided 
to competitors on a nondiscri minatory basis and efficiently priced, competition can 
not adequately develop in the Northwest. 

The Administration's proposed legislation does, however, recognize that the 
unique structure of the Federal utilities requires slightly different regulatory treat- 
ment than that accorded other utilities. For instance, TVA and the PMAs are obli- 
gated by statute to recover a sufficient amount in rates to offset their related costs, 
including debt repayment. Our proposal would require FERC, in setting trans- 
mission rates for TVA and the PMAs, to ensure that amounts collected are sufficient 
to cover transmission costs. In addition, the PMAs operate within a variety of other 
statutory and regulatory requirements. For example, operations of dams may reflect 
environmental concerns that could impact transmission services. The Administra- 
tion's legislation would require FERC to take these constraints into account in regu- 
lating the rates for transmission services. 

We also believe it is important to recognize that the standards pursuant to which 
Bonneville and the other PMAs have been setting transmission rates differ with 
Federal Power Act standards. It is possible that some PMA customers will see high- 
er transmission costs and some will have their costs reduced under the revised regu- 
latory system. Consistent with FERC practice, we believe that increases should be 
phased in over a reasonable period if implementing them all at once would be prob- 
lematic. 

Bonneville and, to a lesser extent, the other PMAs, are also faced with the prob- 
lem of having to pay the costs of future fish and wildlife remediation programs asso- 
ciated with the Federal dams. These costs are generally recovered as part of the 
power rates charged by the PMAs and, under most estimates of future market con- 
ditions, the PMAs are expected to be able to recoup all of their generation costs in 
power rates. Flowever, if market rates are equal to or are less than PMA cost-based 
rates, an alternative cost recovery mechanism would be needed to avoid shifting the 
responsibility for payment of these costs to the United States Treasury. The Admin- 
istration has proposed that FERC be given the authority to approve a limited trans- 
mission surcharge mechanism and that surcharge would be applied on a competi- 
tively neutral basis to the extent BPA and the other PMAs are unable to recover 
sufficient amounts in generation rates to pay all the costs attributable to the power 
side of operations. This surcharge would be treated as a loan from customers which 
would be paid back when power costs fall below market rates. 

POWER SALES 


PMA Prd'erence Power 

Although the rates for most power sales will be established by the market subse- 
quent to restructuring, there will still be a role for cost-based preference power. 
Preference power has helped to provide affordable electricity to developing areas of 
America. While we expect the benefits of competition to reach all regions of the 
country, the Department is concerned that a sudden shift from cost-based to mar- 


“Sincethe Southeastern Power Administration does not own transmission fadiities, the provi- 
sions of the Administration's iegisiation regarding transmission do not appiy to SEPA. 
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ket-based ratemaking for PMA power could have a deleterious effect on consumers 
in the regions served by the PMAs. 

In addition, the amount of power sold by WAPA, SWPA and SEPA in comparison 
to total power sales in the regions they serve is negligible and will not impact com- 
petition. While Bonneville's role in the Northwest power market is much more sub- 
stantial, the fact is that the BPA's resources are finite. As electricity demand in the 
region continues to grow, the role of new suppliers will increase and competition 
should flourish, especially if the Administration's proposed legislative changes to the 
Bonnevilletransmission system are made. 

Mr. Chairman, some critics contend that the preference customers of the PMAs 
will have an unfair advantage in a competitive marketplace because they will be 
able to take the relatively low-priced power they receive from the PMAs and turn 
around and sell it in the competitive marketplace. However, there are both legal 
and contractual restrictions that prevent a preference power customer from reselling 
power generated at a Federal dam to a consumer located outside of the preference 
power customer's service territory. The Department intends to continue to be vigi- 
lant to ensure that the use of preference power adheres to legislative and contrac- 
tual requirements. 

TVA 's Power Sales Activities 

Certain provisions of TVA's contracts with the municipal and cooperative distribu- 
tors and Federal law can act as barriers to competition. Even if the states and the 
municipal and cooperative utilities were to provide their consumers the opportunity 
to choose among competing power suppliers, these barriers could prevent meaning- 
ful competition from occurring. As a result, the Administration's comprehensive 
electricity restructuring legislation includes several provisions designed to break 
down these barriers to allow for vigorous competition to take place in the Tennessee 
Valley. These provisions draw heavily on the work of the Tennessee Valley Electric 
System Advisory Committee, which was commissioned by the Department in No- 
vember 1997 to provide advice through a regional consensus building process. 

Consistent with the target date for retail competition of J anuary 1, 2003, the Ad- 
ministration's bill would remove the statutory and contractual obstacles that cur- 
rently prevent other utilities from selling power in the Tennessee Valley. We have 
proposed that the Federal Power Act be amended to provide FERC with the author- 
ity to order TVA to provide transmission access to generators and marketers seeking 
to sell power inside the TVA region. In addition, TVA would be required to renego- 
tiate its existing full-requirements contracts with its distributor customers within 
one year of the date of enactment in order to allow the distributors to purchase 
power from other sources after J anuary 1, 2003, and to shorten the contract terms. 

Because TVA can expect to lose some load as a result of these changes, the Ad- 
ministration also is proposing that TVA be permitted to mitigate its stranded costs 
through power sales outside the TVA region. To the extent TVA is not able to fully 
mitigate its stranded costs with power sales outside the region, FERC would be au- 
thorized to permit TVA to recover its stranded costs from departing customers until 
October 1, 2007. 

The Administration recognizes that some are opposed to allowing TVA to acquire 
new customers by selling power outside the TVA region. We believe, however, that 
it is important that TVA be permitted to mitigate stranded costs by selling excess 
power and capacity. Our proposal contains several important restrictions on TVA's 
ability to compete for customers outside the Tennessee Valley. First, TVA would not 
be able to add new capacity to serve customers outside of the Tennessee Valley be- 
cause the TVA Act only authorizes TVA to build new capacity to meet the power 
needs of the Tennessee Valley. In addition, TVA would, for the first time, be sub- 
jected to injunctive penalties under the antitrust laws in order to help level the 
playing field between TVA and potential competitors. Furthermore, TVA would be 
prohibited from competing for retail customers outside of the TVA region. In this 
regard, we believe the proposed legislation appropriately balances the concerns of 
TVA and other market participants, while promoting a competitive market in the 
TVA region and in other regions of the country. 

CONCLUSION 

Mr. Chairman, we believe that our approach, as outlined in the Administration's 
proposed legislation, goes a long way toward providing a competitive environment 
in the areas served by the Federal utilities that is appropriate for the 21st century. 

I would be glad to answer any questions which you or the other Committee mem- 
bers may have. 

Mr. Stearns. I thank the gentleman. 
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Mr. Savage, you are recognized for 5 minutes. 

STATEMENT OF J OHN SAVAGE 

Mr. Savage. Thank you, Mr. Chairman. For the record, my name 
isj ohn Savage. I am the Administrator of the Oregon Office of En- 
ergy. I also represent Oregon Governor, J ohn Kitzhaber, on the 
Northwest Energy Review Transition Board. This board is made up 
of four persons represented by the Governors of the four northwest 
States. Its charge is to oversee implementation of recommendations 
for changes to the Northwest power system, developed in what was 
called the comprehensive review. This was a year-long, four-state 
effort sponsored by the Northwest Governors. The comprehensive 
review of recommendations, among other issues, addressed the 
issue of this hearing, which is the role of Bonneville in a competi- 
tive market place. 

Let me quickly go to the specific questions that I was asked to 
address, particularly as they pertain to Bonneville. First, should 
the transmission systems of Bonneville be regulated in a manner 
comparable to that of other power line owners? The comprehensive 
review said, yes, they should. Bonneville operates the vast majority 
of the region's transmission lines. As owner, it sets rates, terms 
and conditions for use of those lines. I think, consistent with the 
move to more competitive wholesale power markets, it should oper- 
ate under the same operating rules and regulations— with some ex- 
ceptions— as other power line owners. 

We have been working with Northwest groups to identify specific 
changes to the Federal Power Act and the other statutes that Bon- 
neville operates to achieve this comparable regulation. I should 
point out that there does remain disagreements within the region 
on exactly how to extend FERC jurisdiction. 

Second, is there a need to address stranded costs for Bonneville? 
Yes, the comprehensive review said. Bonneville does not have 
stranded costs, I think, in a conventional sense. It does face signifi- 
cant revenue and cost uncertainties. For example, the variations in 
the amount of hydropower generated translates into swings of reve- 
nues of several hundred million dollars a year. As a result, the 
comprehensive review recommended that a fair, effective back-stop 
emergency funding mechanism be created, so that we ensure that 
we meet all of our costs. 

Third, should the ability of Bonneville to acquire new resources, 
particularly new power plants, be limited? Today Bonneville has 
the authority to acquire the output of new power plants to meet the 
growing demands in the Northwest. But because of the inherent fi- 
nancial risks associated with major acquisition, the comprehensive 
review that that role be curbed, and that Bonneville limit its acqui- 
sitions to those cases where a customer takes on the financial risk 
of those acquisitions. 

Fourth, should Bonneville sell to retail loads? No. The com- 
prehensive review, again, recommended that Bonneville not sell di- 
rectly to retail loads, other than to existing industrial customers; 
or, if it is done, through an intermediary. I think one of the central 
theme of the Governors' panel was that Bonneville should not be 
an active, aggressive player in the wholesale power market; but. 
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rather, return to its historic role of marketing power generated 
from the Columbia River dams. 

Fifth, how can it be ensured that Bonneville recovers all of its 
costs? I should mention that Bonneville sets its rates to cover all 
its costs, including its debts. At issue is what to do in the unlikely 
event of significant revenue shortfalls, or extraordinary costs in- 
creases, such as unforeseen fish recovery costs. 

We proposed to the Transition Board a staged approach con- 
sisting of progressively strong action triggered by the financial re- 
serve levels of Bonneville. First stage is to draw down their finan- 
cial reserves and to use statutory credits that it can apply for its 
fish and wildlife expenditures. If that does not prove sufficient, 
then to institute cost controls and pare whatever necessary ex- 
penses that it can. From there, to apply a temporary adjustment 
in power rates. And then, only as a last resort, impose a temporary 
hike in transmission rates that are subject to review and approval 
by FERC. 

I will finish up. Sixth, is legislation required? Yes, I think, spe- 
cifically with regard to the regulation of transmission. We are final- 
izing a report on our work that we will submit to the committee 
for its consideration. Thank you. 

[The prepared statement of j ohn Savage follows:] 

Prepared Statement of J ohn Savage, Administrator, Oregon Office of 
Energy, on Behalf of Northwest Energy Review Transition Board 

Mr. Chairman and members of the subcommittee, my name is J ohn Savage and 
I am Director of the Oregon Office of Energy. I aiso represent Oregon Governor 
J ohn Kitzhaber on the Northwest Energy Review Transition Board. The Transition 
Board is comprised of four peopie representing the governors of the four Pacific 
Northwest states. Serving with me on theTransition Board areTodd Maddock, rep- 
resenting Governor Kempthorne of Idaho; John Etchart, representing Governor 
Racicot of Montana: and Tom Karier, Governor Locke of Washington state's rep- 
resentative. All three are current members of the Northwest Power Planning Coun- 
cil, and Mr. Maddock is the current chairman of the Council. TheTransition Board 
is charged with overseeing the implementation of recommendations for the North- 
west power system made by a task force of energy experts convened by the Gov- 
ernors. 

The topic of this hearing is critical to the Northwest states because of the central 
role the Bonneville Power Administration plays in the Northwest power system. It 
supplies, on average, 40 percent of the power consumed in the region. It also owns 
and operates as much as 75 percent of region's high-voltage transmission. Bonne- 
ville markets most of the region's low-cost hydroelectric power. Much of it is gen- 
erated from the Columbia River— a vast, international, multi-purpose public re- 
source. Bonneville is also responsible for funding efforts to restore fish and wildlife 
populations in the Columbia River Basin. The decisions it makes and those made 
about it affect every facet of the Northwest power market. 

The advent of a more competitive electricity industry raises a number of complex 
questions about Bonneville's future. Bonneville's responsibilities under legislation 
such as the Northwest Power Act and the Endangered Species Act pose challenges 
to the agency in the new competitive environment. In addition, Bonneville's owner- 
ship of most of the region's high-voltage transmission raises questions about the role 
of a federal agency in a competitive market. 

THE comprehensive REVIEW OF THE NORTHWEST ENERGY SYSTEM 

In 1996, the Governors of Idaho, Montana, Oregon and Washington, acting in re- 
sponse to the changes that were sweeping the electricity marketplace, convened a 
task force of energy experts representing the major stakeholders in the region to 
comprehensively review the Northwest power system and make recommendations 
for change. This effort was known as the Comprehensive Review of the Northwest 
Energy System. Each governor had a non-voting representative on the Steering 
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Committee to make certain the public was educated about and involved in the Com- 
prehensive Review. In establishing the Review, the governors said: 

'The goal of this review is to develop, through a public process, recommenda- 
tions for changes in the institutional structure of the region's electric utility in- 
dustry. These changes should be designed to protect the region’s natural re- 
sources and distribute equitably the costs and benefits of a more competitive 
marketplace, while at the same time assuring the region of an adequate, effi- 
cient, economical and reliable power system." 

The Steering Committee held 30 daylong meetings. I n addition, almost 400 people 
were involved in more than 100 meetings of various work groups reporting to the 
Steering Committee. Hundreds of citizens attended the 10 public hearings that were 
held throughout the region on the Committee's draft report. More than 700 written 
comments were received. The Steering Committee's recommendations are a product 
of that work. 

The intent of the Review was to help the Pacific Northwest address the electric 
utility industry's transition from regulation to competition and, in particular, pro- 
vide guidance on the appropriate role of the federal power and transmission assets 
in a competitive utility environment. 

At the time of the Comprehensive Review, Bonneville's ability to recover sufficient 
revenues to enable it to meet its financial obligations was very much in doubt. As 
a result of aggressive cost control and improving markets, it now appears likely that 
Bonneville will be financially healthy at least through the upcoming 2002-2006 rate 
period. However, the volatility of power markets and the uncertainties surrounding 
Bonneville's fish and wildlife mitigation and recovery obligations could quickly 
change that outlook. Moreover, the role of federally owned transmission in a com- 
petitive power market remains an issue. 

Recommendations regarding the Bonneville Power Administration 

The Comprehensive Review’s recommendations are wide-ranging, encompassing 
not only the Bonneville Power Administration but also issues such as retail competi- 
tion and sustaining public purposes, like investment in conservation and renewable 
resources. I would like to summarize the main features of the Steering Committee's 
recommendations that are of primary interest to you, those pertaining to the Bonne- 
ville Power Administration. 

Federal Power Marketing: the Bortne/iUe Power Administration 

The Steering Committee's goals for federal power marketing were to: 1) ensure 
repayment of the debt to the U.S. Treasury with a greater probability than cur- 
rently exists while not compromising the security or tax-exempt status of Bonne- 
ville's third-party debt; and 2) align the benefits and risks of access to existing fed- 
eral power; and 3) retain the long-term benefits of the system for the region. 

For federal power sales after 2001, the Steering Committee recommended that 
federal power be distributed based on a subscription process. Subscribers would pur- 
chase specified amounts of federal power at cost, with priority rights going to public 
agencies, followed by the residential customers of investor-owned utilities and direct 
service industries. 

The Federal Role in a Competitive Marketplace 

The subscription process should have the effect of successfully marketing much, 
if not all, of the firm power available from Bonneville on an intermediate-term basis 
"approximately five years. The fact that the recommendations call for most of Bon- 
neville's power to be subscribed at cost would limit Bonneville's market role. In 
short, the Steering Committee recommended that to the extent consistent with its 
obligation to repay Treasury, Bonneville should return to its historic role of mar- 
keting power generated by the Federal Columbia River Power System, rather than 
becoming an aggressive marketer of products and services in the emerging competi- 
tive power market. 

In addition, to limit taxpayer and subscriber risk, the Steering Committee rec- 
ommended that Bonneville not acquire new resources to serve its customers' load 
growth except on a direct bilateral basis where the customer takes on the risk of 
the acquisition. Similarly, the Steering Committee proposed that Bonneville should 
not sell directly to new retail loads, beyond its existing direct service industry loads, 
although it may sell through intermediaries whose transactions would be subject to 
state or local jurisdiction. 

Bonneville and Fish and Wildlife Costs 

I would like to highlight one issue related to the subscription proposal that likely 
will be of concern to the committee. That issue is funding for fish and wildlife miti- 
gation efforts. The governors specifically asked the Review Steering Committee to 
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consider power system issues and to avoid making recommendations regarding fish 
and wiidiife recovery pians or specific recovery measures. 

In accordance with the governors' guidance, the Steering Committee specificaiiy 
recognized Bonneviiie’s existing fish and wiidiife obiigations, and stated that none 
of its recommendations shouid affect existing trust obiigations or treaty rights. The 
Steering Committee further recognized that the Northwest wouid need to provide 
its appropriate share of the required fish and wiidiife funding. 

Contingent Cost Recovery 

The Review aiso recognized, however, that Bonneviiie is subject to a great deai 
of risk. Consequentiy, it recommended that a mechanism be developed to permit 
Bonneviiie to recover otherwise unrecoverabie costs, shouid they arise. This is nec- 
essary to ensure repayment of the debt to the U.S. Treasury with a greater prob- 
abiiity than currentiy exists, whiie not compromising the security of Bonneviiie’s 
third-party debt, which is primariiy comprised of Washington Pubiic Power Suppiy 
System bonds. At the same time, this mechanism must aiso attempt to aiign the 
benefits and risks of access tofederai power. 

Transmission 

If there is to be effective competition among generators, the Steering Committee 
found that transmission fadiities shouid be operated independentiy of generation 
ownership. The Steering Committee determined that the independent operation of 
Bonneviiie's transmission fadiities is particuiariy important to effective competition 
among generators in the Northwest because Bonneviiie's fadiities make up such a 
iarge part of the regionai transmission system. To ensure this independence, the 
Steering Committee recommended that, if feasibie, Bonneviiie be iegaiiy separated 
into two organizations— a power marketing organization to market the power from 
the federai power system and a transmission organization to carry out the trans- 
mission functions. Thecriticai eiement in separation of these functions is that it not 
jeopardize or diminish the iegai obiigation and abiiity of Bonneviiie to meet fish and 
wiidiife and other obiigations. The Review aiso recommended that Bonneviiie be 
abieto participate in a Regionai Transmission Organization. 

Legisiation wouid be required to accompiish these recommendations. In the mean- 
time, the Steering Committee recommended that Bonneviiie move quickiy to achieve 
as much administrative separation as possibie. It was also recommended that Bon- 
neville's transmission be subject to regulation by the Federal Energy Regulatory 
Commission equivalent to the regulation of the transmission assets of investor- 
owned utilities. 

Columbia River System Governance 

The Steering Committee was asked by the Northwest governors to focus on the 
restructuring of the electricity system and to address the financial stability of the 
federal power system. Flowever, it fully recognized that there are other important, 
related issues and decisions, including those affecting fish and wildlife, that must 
be resolved before a truly comprehensive package can be achieved. 

In its recommendations, the Steering Committee concluded that the Northwest 
cannot expect to achieve both the degree of cost stability the electricity industry re- 
quires to maintain the benefits of the Columbia River power system for the r^ion 
and achieve sustainable fish and wildlife restoration unless predictability, account- 
ability and effective governance for the fish and wildlife interests of the river are 
ensured. In addition, it was found that an effective conclusion of the energy-system 
restructuring effort in the Northwest will not be possible without an improved sys- 
tem of river governance. 

Through its public process, the Steering Committee found that until governance 
deliberations move forward through a government-to-government consultation 
among federal, state and tribal authorities, the prospects for a consensus on the re- 
sponse to utility restructuring will be diminished and controversial. The Steering 
Committee recommended that the governors initiate a broadly based discussion of 
improvements in river system governance that would provide more effective deci- 
sion-making for this complex ecosystem and all of its competing uses. The gov- 
ernors, through a process that I will describe later, are attempting to develop a 
means to do so. 

That completes my summary of the Steering Committee's recommendations. Now, 

I would like to move from the recommendations to implementation, and to the 
Northwest governors' current efforts. 
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THE NORTHWEST ENERGY REVI E W TRANSITI ON BOARD 

As mentioned earlier, the governors appointed representatives to the Northwest 
Energy Transition Board to oversee implementation of the Review Steering Commit- 
tee's recommendations. As with the Review, staff from the Northwest Power Plan- 
ning Council are providing technical and logistical support to the Board. 

Since its inception, the Transition Board has convened public meetings on a fre- 
quent basis throughout the region. In addition, two working groups were created 
comprised of Bonneville customers, Bonneville staff, and other interested parties. 
One group's function was to develop a process to carry out the federal power mar- 
keting subscription. A second group was created to address the issues surrounding 
the separation of Bonneville's transmission and marketing functions, subjecting 
Bonneville's transmission to FERC regulation, and developing an emergency cost re- 
covery mechanism. 

I would like to discuss briefly the progress the Transition Board is making on the 
topics of transmission and contingent cost recovery. The Transition Board has fo- 
cused on these issues because they required regional leadership and federal legisla- 
tion. I will also give you a brief update on the Governors' efforts to address river 
governance. 

Transmission 

The Transition Board has focused most of its attention on transmission, an area 
that will clearly require legislation to resolve. Moreover, ensuring that power sup- 
pliers have fair and open access to transmission lines is an essential condition for 
an efficient wholesale power market. One of the clearest ways that Bonneville can 
be adapted to the competitive environment is to ensure that its transmission satis- 
fies that condition. 

The Comprehensive Review called for legal separation of Bonneville's trans- 
mission functions from its power functions, FERC regulation of its transmission, 
and the ability for Bonneville to participate in a regional transmission organization 
(RTO). The recommendations are intended to promote effective competition, improve 
system reliability. At the same time, the Review established a goal that such sepa- 
ration not jeopardize or diminish the legal authority and ability of Bonneville to 
meet fish and wildlife and other obligations. 

The issues regarding legal separation and FERC jurisdiction are complex. This is 
particularly so because separation has implications for the security of Bonneville's 
third-party debt that need to be addressed carefully to ensure that the security is 
not impaired. After careful study, the r^ional working group that examined the 
legal and other issues related to transmission separation concluded that the per- 
ceived risks to the security of Bonneville's third party debt are such as to make ac- 
tual legal separation risky. Moreover, the group concluded that the same goals could 
be essentially achieved by rigorously pursuing functional separation of Bonneville's 
power marketing and transmission functions combined with FERC regulation. The 
Transition Board agreed with this assessment. 

A somewhat less complex, but important, problem is the removal of barriers to 
Bonneville's participation in a regional transmission organization. Participation in 
a properly designed and executed RTO could go a long way toward meeting the Re- 
view's goals for transmission. 

Extensive efforts have been made to establish a Northwest RTO. Bonneville was 
an active participant in the organizing discussions. Those efforts were eventually 
failed for a number of reasons. Flowever, FERC is actively looking at encouraging 
or perhaps even requiring RTOs. Bonneville's actual participation in an RTO, how- 
ever, is currently problematic. One reason is that Bonneville is believed to be con- 
strained from turning over operational control of its transmission system to an RTO 
primarily by the provisions of Section 208 of the Urgent Supplemental Appropria- 
tions Act of 1986 (Pub. L. No. 99-349, 100 Stat. 749, J uly 2, 1986). Section 208 had 
a broader purpose, but one of its consequences is believed to be to preclude Bonne- 
ville's participation in the regional IGO. These constraints would need to be 
changed. 

Subjecting Bonneville's transmission to FERC regulation equivalent to FERC's 
regulation of the transmission systems of investor owned utilities has subsequently 
been a major focus of the Transition Board's activities. Last summer, the Transition 
Board adopted a set of principles for applying FERC regulation to Bonneville. Those 
principles are designed to achieve equivalence to the greatest extent possible while 
at the same time recognizing the legitimate differences of Bonneville as a Federal 
agency. Those principles are: 

(1) FERC's authority over Bonneville's transmission should be based on Parts II and 
III of theFPA. 
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(2) Section 201 of the FPA should be amended to make clear that FERC's authority 

is limited to Bonneville's transmission. FERC's authority over Bonneville's 
power should only be expanded to the extent required by a contingent cost re- 
covery mechanism. 

(3) Bonneville should be exempt from FERC's authorities under Sections 204, 207, 
209, 214 303 and 305 of the FPA. Section 212(1) should be repealed. 

(4) FERC's enforcement authority should be based on Sections 307, 314, 315 and 
316 of the FPA. 

(5) FERC's newly established authority should clearly supersede any conflicting pro- 
vision of Bonneville's organic statutes. 

(6) Total recovery of Bonneville's transmission costs should not be compromised. 
FERC should apply the "just and reasonable" standard, recognizing that Bonne- 
ville has no stockholders to absorb losses, so that FERC cannot disallow Bonne- 
ville costs already incurred at the time of any such FERC process. 

(7) Neither the priority of payments nor Bonneville's third party debt should be com- 

promised. 

(8) In rare instances, priority access should be made available to Bonneville's trans- 

mission system to permit federal and non-federal users to meet environmental 
obligations. 

(9) FERC's new authority should become effective on or after October 1, 2001. 

(10) Bonneville should be permitted to join a FERC-regulated independent system 
operator. 

(11) FERC hearings on Bonneville rates should be held in the Pacific Northwest. 
TheTransition Board directed staff to work with interests in the region to identify 

the changes in the Federal Power Act and the conforming changes in Bonneville's 
organic statutes necessary to effect these principles. There is no consensus within 
the region on these changes. The Transition Board is preparing a report that pro- 
vides a short description of those issues, the positions of various parties and, where 
possible, proposed resolutions. The Board will make the report available to you 
when it is complete. 

Several of the Transition Board's recommendations on transmission are incor- 
porated in the Clinton administration's recently released "Comprehensive Electricity 
Competition Act." There are, however, differences that could lead to conflicts be- 
tween the FPA and Bonneville's statutes in the future. In addition, the administra- 
tion's draft bill does not provide for FERC hearings in the Northwest. 

Contingent Cost Recovery 

The final report from the Comprehensive Review noted that if its recommenda- 
tions were prudently implemented, the risk that Bonneville would be unable to fully 
recover its costs in power rates would be reduced dramatically. Nevertheless, it rec- 
ommended that an emergency cost recovery mechanism be established. 

This issue was and continues to be extremely controversial. When all is taken into 
consideration, however, the Transition Board believes a realistic process for dealing 
with Bonneville's possible inability to fully recover its power costs in power rates 
must be part of the package. Moreover, such a process is essential if the Com- 
prehensive Review's goal of aligning the benefits and risks of access to federal power 
is to be met. Because the federal power is limited, not all that might like to pur- 
chase that power will be able to do so. TheTransition Board believes that those who 
do not get to purchase federal power should not be asked to help pay Bonneville's 
power costs through charges on transmission services except in the most extreme 
circumstances. 

TheTransition Board has developed draft recommendations for a process of con- 
tingent cost recovery. Those principles are: 

(1) First, Bonneville would rely on its cash reserves and any credits available under 

Section 4(h)(10)(c) of the Northwest Power Act. 

(2) If these proved insufficient, Bonneville would identify possible cost reductions, 
take public comment, and implement those that are appropriate. 

(3) If it was still projected that reserves would fall below a critical level, Bonneville 
would initiate the first stage of a contingent cost recovery mechanism through 
a power rate adjustment. The amount of rate adjustment would be the lower 
of a predetermined market cap or an amount that would assure cash reserves 
were rebuilt to a level sufficient to ensure that Bonneville can make its annual 
Treasury payment. 

(4) If it still appeared likely that the Treasury payment would have to be deferred, 
then the second stage, involving surcharges on transmission rates, could be im- 
plemented following review, possible modification and approval by FERC. The 
Transition Board recommends that FERC approve a mechanism that would re- 
cover no more than $100 million in any year, up to a cumulative total of $600 
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million and that any such revenues recovered from transmission revenues 
would be treated as a loan from transmission to power, to be repaid with inter- 
est. 

There is a lack of regional consensus and a great deal of controversy surrounding 
this proposal. Some of the controversy has to do with the workings of such a mecha- 
nism. Some of the controversy stems from disagreement with the mechanism's objec- 
tives. A contingent cost recovery mechanism has been incorporated into Bonneville's 
subscription proposal. Although not unalterably wedded to its own specific proposal, 
the Transition Board is concerned that Bonneville's prcposal is not sufficiently ro- 
bust. It may not provide safeguards against unnecessarily imposing a transmission 
charge equivalent to those provided by the Transition Board's proposed mechanism. 
The Board intends to work with Bonneville to ensure that a sufficiently robust con- 
tingent cost recovery mechanism is instituted. 

River Governance 

The question of river governance— or more accurately, how decisions about fish 
and wildlife restoration and the operation and configuration of the Columbia River 
System are made— is central to the success of the recommendations of the Com- 
prehensive Review. Fish advocates demand greater certainty about the restoration 
measures that will be undertaken and the availability of funds to carry them out. 
Utilities and others need greater certainty about their obligations to pay for such 
measures. No one is entirely satisfied with the current process. 

There is a shared sense that the states, tribes and federal government need to 
work together to address governance and the fish, wildlife, energy and other issues 
that governance entails. The governors are committed to pursue this dialogue, recog- 
nizing that they have a limited period of time to address these very challenging 
issues. 

During the last year, the region took important steps to improve communication 
and collaboration on fish and wildlife issues. Two new efforts, the Multi-Species 
Framework Project and the Columbia River Basin Forum, are the most important 
examples of the region's commitment to new alternatives for managing the re- 
sources of the Columbia River Basin. In addition, the governors are actively dis- 
cussing a set of principles that could be used as a basis for river governance l^isla- 
tion. 

Mr. Chairman, this concludes my testimony, and I would be pleased to answer 
any questions you or the other Members of the subcommittee may have. 

Mr. Stearns. I thank the gentleman. 

Dcxtor, you are recognized for 5 minutes for your opening state- 
ment. 


STATEMENT OF H. BRADLEY ELDREDGE 

Mr. Eldredge. Thank you, Mr. Chairman. I thank you for this 
opportunity to testify here. I am representing the Public Power 
Council. We commend you for holding this hearing today. 

BPA has an important role in the Northwest region for moving 
forward the economic vitality of the region, where it r^resents 40 
percent of the generation and 70 percent of the transmission in the 
region. BPA is also a mechanism to ensure that investments have 
been made in generation and transmission. Those investments 
have been made by the U.S. Government. Ultimately, the U.S. tax- 
payers bear the burden. Third-party bond holders also have an in- 
terest in BPA, because of the guarantee that BPA made on 
WPPSS. Finally, BPA is a source of funding for public purposes. 
These purposes include fish and wildlife conservation, and renew- 
able and environmentally benign energy supplies. 

We feel that changes are n^ed to adapt BPA to the changing 
structure of the electric industry. PPC's members are most at risk 
from any change in the status quo. We do believe changes are ap- 
propriate at this time. However, we feel the subcommittee should 
be deliberate in considering these changes, because any misstep 
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could have substantial consequences to the region and to our coun- 
try. 

The BPA transmission system should operate under the same 
rules as other utilities, which includes oversight by FERC. But the 
Federal Power Act must not be unconditionally applied to BPA's 
transmission service without regard to prior historical cir- 
cumstances. Such blind application could affect or threaten repay- 
ment to the Treasury; undermine financial backing of third-party 
bonds; cause substantial cost shifts among transmission customers; 
raise rates to rural users, and eliminate regional decisionmaking. 

The PPC urges the subcommittee to be careful in applying the 
Federal Power Act to BPA. This application must be accompanied 
by clear authority for BPA to recover their costs, and a conditional 
and last-resort method that the surcharged be capped and time- 
limited and applied on a uniform basis to all transmission users. 
This will ensure that BPA can continue funding public purpose pro- 
grams, and retain its existing priority of payments as set forth in 
statute, contract, and regulation. 

Finally, the changes made should ensure that BPA can continue 
its statutory obligations to extend the benefits of the transmission 
system and develop the widest possible, diversified use of energy. 
FERC does have discretion to accommodate these points. Flowever, 
it is sufficiently important that these items not be left in doubt. We 
are seeking policy outcomes that are not inconsistent with FERC's 
general approach, but ask for assurance that FERC will respect 
BPA's unique circumstance. 

BPA's financial outlook is positive at this time. This may not al- 
ways be the case. We need to have a contingent mechanism in 
place in case BPA needs to raise money to satisfy these obligations. 

I n essence, the surcharge represents another tool in BPA's portfolio 
that can be used to cover its costs in an unusual, high-cost situa- 
tion. 

Without clear congressional direction, particularly with applica- 
tion of the Federal Power Act, cost recovery options for BPA may 
be legally limited and severely inequitable. BPA must be granted 
express authority to impose this uniform transmission surcharge as 
needed as a last resort. 

I greatly appreciate the opportunity to testify today. I appreciate 
the task you have of balancing transmission regulation, regional 
circumstances, history, and priorities. I believe the policies that I 
have articulated in my statement today provide this balance. I am 
pleased that members of the Northwest Delegation have spoken 
here today. They recognize the seriousness of these issues, and 
have devoted considerable time toward crafting balanced consensus 
legislation. I urge members of the subcommittee to work closely 
with the Northwest Delegation on these critical issues. Thank you. 

[The prepared statement of FI. Bradley Eldredge follows:] 

Prepared Statement of H. Bradley Eldredge, Councilmember, City of Idaho 
Falls, on Behalf of the Public Power Council 

Mr. Chairman, members of the Subcommittee, thank you for this opportunity to 
testify. I am Brad Eidredge. I am an assistant professor of chemicai engineering at 
the University of Idaho, and a member of the Idaho Falls City Council. The City 
of Idaho Falls owns and operates a municipal utility, the largest consumer-owned 
system in the state of Idaho with 23,000 customers and peak load of 150 MW. We 
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have been in the full service electricity business since 1900. The city owns 50 MW 
of hydroelectric generating capacity that supplies roughly 40 percent of our energy 
needs. We purchase the remainder primarily from the Bonneville Power Administra- 
tion (BPA). I am testifying today on behalf of the Public Power Council (PPC). PPC 
is a r^ional trade association representing municipal utilities, rural electric co- 
operatives and public utility districts on issues related to BPA. 

PPC commends you for holding this hearing today. Considerable attention has 
been focused on the role of BPA in a competitive market and what changes, if any, 
are needed to adapt BPA to the evolving structure of the electric industry. PPC's 
members are most at risk from any change to the status quo. Nonetheless, PPC 
agrees that some changes are appropriate. However, we encourage the sub- 
committee to be cautious in pursuing such changes. BPA is a central feature of the 
Northwest and its economic vitality. BPA has diverse and complex statutory, treaty 
and contractual obligations that reach deep into the fabric of the region. BPA is in- 
tegral to the 

• maintenance of affordable electric service that has served as the economic engine 

of the region: 

• provision of high-quality and affordable transmission and energy service for rural 

and remote electric consumers; 

• security of third-party bonds used to finance generation and conservation projects; 

• coordinated operations of the utility and river systems; and 

• restoration of the region's fish and wildlife resources. 

In developing a "Northwest Title", it is essential to remember and respect these 
factors. 


OVERVIEW 

Members of this Subcommittee, Administration officials and regional policymakers 
have outlined two central policy objectives for formation of a Northwest Title: 

1. Extension of Federal Energy Regulatory Commission (FERC) oversight to assure 

open, non-discri minatory access to the BPA transmission system, and 

2. Assurance that the region honor BPA’s financial obligations, including the obliga- 

tions for Treasury repayment, third-party debt and fish and wildlife measures. 

PPC supports steps to achieve these objectives. Further, we urge the Sub- 
committee to recognize that tensions exist between these objectives and BPA's his- 
toric mission and statutory obligations. Given these tensions, any Northwest Title 
must be carefully and thoughtfully crafted. 

FERC REGULATION OF BPA TRANSMISSION 

Nearly every restructuring bill introduced to date includes extension of the Fed- 
eral Power Act (FPA)— in some form— to the transmission system of BPA. The pur- 
ported purpose of such action is to ensure competitively neutral access to the BPA 
transmission network and to preclude any manipulation of the transmission system 
to advantage BPA power marketing activities. PPC believes it should be noted that 
BPA has had reasonable access standards and transmission pricing long before such 
requirements were adopted in the Energy Policy Act of 1992. Nonetheless, we recog- 
nize that additional measures would affirm nondiscri minatory access and respond 
to concerns that BPA not operate under a regulatory system different from private 
transmission providers. 

The FPA must not, though, be unconditionally applied to BPA transmission serv- 
ice. Such blind application could threaten Treasury r^ayment, undermine the fi- 
nancial backing of third-party bonds, cause substantial cost shifts among trans- 
mission customers, and raise transmission rates to rural users to prohibitively high 
levels. 

1. Financial Obligations 

Under BPA's statutes, rates for both power sales and transmission service must 
be set to assure total system cost recovery. Revenues from both power sales and 
transmission service are pledged to meet BPA's Treasury obligation as well as re- 
payment of third-party bonds used to finance both generation and conservation re- 
sources in the region. Segr^ating the use of transmission and power revenues— a 
cornerstone of FPA application— could undermine the security of BPA's financial ob- 
ligations. 

Strict and complete FPA application could further diminish the financial integrity 
of BPA. FERC has adopted strict standards for collection of stranded costs. Under 
those standards, all BPA customer classes will present legal claims to insulate 
themselves from any stranded cost recovery: 
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• The large industrial customers— mainly aluminum plants— that receive direct 

service from BPA have contractual provisions that they believe may shield them 
from directed stranded cost charges; 

• Regional private utilities will claim that— despite a myriad of services purchased 

and received from BPA— they were not "requirements" customers of BPA and 
therefore are insulated from any stranded costs; and 

• BPA's consumer-owned utility customers will argue that their BPA power sales 

contracts— including those that predate FERC's Order 888 and those that fol- 
lowed it— do not meet the criteria for imposition of stranded cost charges. 
Clearly, it is not desirable to have maintenance of BPA's financial obligations 
mired in numerous and contentious legal challenges. 

2. Afford able Service 

BPA has long served as the economic engine of the Pacific Northwest. The avail- 
ability of affordable electricity has offset the higher transportation costs faced by the 
region. 

BPA has also played a central role in promoting economic development through- 
out the region— not merely in the urban centers and up and down the 1-5 Corridor. 
The extensive BPA transmission network is an important mechanism in ensuring 
that broad regional distribution. BPA has a specific statutory responsibility to pro- 
mote the "widest possible diversified use of energy" and to "extend the benefits of 
an integrated transmission system." Under this authority, rural and remote con- 
sumer-owned utilities typically receive service at both high quality and reasonable 
price. FPA application to BPA must not dilute this current responsibility. 

3. BPA Status as a Governmental Entity 

BPA is a governmental entity. As a result of BPA's ownership structure, several 
differences emerge that deserve special consideration: 

• BPA has no shareholders receiving a rate of return that reflects the risk that cer- 

tain costs may not be recovered in rates; 

• If costs have been incurred, but disallowed for recovery. Treasury would bear ex- 

clusive risk under strict FPA application: 

• The extensive scope of the BPA transmission system poses increased risk of cost 

shifts among customer classes through sudden application of a new system of 
ratemaking and accounting: 

• Extensive operational mandates to achieve environmental objectives (such as ESA 

compliance for listed fish species) may require priority to the transmission sys- 
tem that would not be otherwise justified under the FPA. 

It is thus imperative to recognize, and to account for, BPA's status as a govern- 
ment entity in applying the Federal Power Act. 

4. Regional Decisionmaking 

The Northwest has a long and extensive history of regional input on BPA policies. 
BPA's organic statutes establish an involved regional public process for setting 
transmission rates and policies. PPC believes that this r^ional process provides im- 
portant means of considering and reflecting regional policies and objectives. We be- 
lieve that a continued forum for regional input is needed. 

5. Regional Transmission System Operator 

BPA has already taken steps to separate functionally its transmission and power 
marketing activities. In addition, considerable discussion has occurred on the future 
role and shape of an I ndependent System Operator (ISO) or some regional grid man- 
agement organization. PPC recognizes that such a structure can provide a means 
of further advancing open transmission access and increasing s^aration between 
the merchant function of marketing power and transmission service. Flowever, such 
a structure may also impose substantial new infrastructure costs, produce signifi- 
cant cost shifts and discriminate against consumers in rural areas. 

PPC is willing to discuss alternate transmission grid management organizations 
under thefollowing initial guidelines: 

• The economic benefits of the new system must exceed the costs of establishing 

and maintaining the infrastructure. 

• All parties must share in the economic benefits— there should be no major cost 

shifts among users. 

• Rate "pancaking" should be eliminated. 

• The management structure must be regional, independent, equitable and account- 

able. 
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PPC suggests authorizing BPA to participate in an ISO and support regional dis- 
cussions on developing an ISO consistent with the guidelines outlined above. We 
would oppose mandating BPA participation in an ISO. 

PPC TRANSMISSION RECOMMENDATIONS 

Having the BPA transmission system operate under the same "rules of the road" 
as other utilities is largely appropriate. However, the FPA must not be uncondition- 
ally applied to BPA transmission service. As noted above, such blind application 
could threaten Treasury repayment, undermine the financial backing of third-party 
bonds, cause substantial cost shifts between transmission customers, raise rates to 
rural users and eliminate r^ional decision-making. 

PPC urges the Subcommittee to be careful in applying the Federal Power Act to 
BPA. Specifically, PPC believes that any application of the FPA to BPA must 

• Be accompanied by clear BPA cost recovery authority that conditional, capped and 

time-limited and applied on a uniform basis to all transmission users (discussed 
below). 

• Apply only to BPA transmission and not allow expansion of FERC authority over 

BPA power rates. 

• Include only those FPA provisions that are appropriate given BPA's governmental 

status. 

• Be tailored to 

1. Not diminish or otherwise threaten BPA’s ability to meet its financial obligations 

to the Treasury and third-party bondholders. 

2. Retain existing priority of payments as set forth in statute, contract and regula- 

tion. 

3. Not undermine BPA's authority to finance system improvements and additions. 

4. Ensure continued satisfaction of BPA's statutory obligations to provide trans- 

mission and power services to consumers throughout the region. 

5. Prevent or mitigate unreasonable cost increases and cost shifts. 

6. Preserve opportunities for regional input and BPA Administrator discretion in 

formulating BPA’s transmission rates, terms, conditions and policies. 

Mr. Chairman, you will hear from some of the witnesses today that FERC has 
discretion to accommodate the points noted above. I agree that many of these con- 
cerns fall within FERC's discretion: however, I believe they are sufficiently impor- 
tant not to be left in doubt. We are not seeking policy outcomes inconsistent with 
FERC's general approach, we are merely asking for some needed assurances. 

COST RECOVERY MECHANISM 

BPA'S financial outlook appears positive at this time. PPC recognizes that it may 
nevertheless be necessary to develop a contingent mechanism to assure ongoing sat- 
isfaction of BPA's financial obligations. 

As noted above, absent clear congressional direction— particularly with strict ap- 
plication of the FPA— the cost recovery options available to BPA may be legally lim- 
ited (and severely in^uitable). Consequently, we believe that BPA must be granted 
express authority to impose a uniform transmission surcharge when needed to meet 
its financial obligations. This authority must be contingent, time-limited and, and 
capped. Specifically, the mechanism must 

• Be triggered only by actual— not projected— financial shortfalls: 

• Include annual ($50 million) and lifetime ($400 million) caps: 

• Require that BPA take appropriate and significant steps before implementing it: 

• Recover only the costs that pre-date enactment of the mechanism: and 

• Be imposed on a uniform basis applicable to all transmission users. 

Other regional witnesses will oppose application of a uniform transmission charge, 
or urge the subcommittee to leave design of the mechanism to FERC. PPC strongly 
disagrees and notes that 

• BPA is a regional resource— and all parties in the region have benefited from 

BPA's presence in a variety of ways (including requirements power sales, re- 
gional preference to surplus energy sales, residential exchange cash subsidies, 
transmission development and use, and operational coordination). Therefore, it 
is appropriate for all regional beneficiaries to share the burden of any BPA 
cash-flow problem. 

• Any cash-flow problem is likely to result from an inability to cover costs associ- 

ated with historic power supply decisions— decisions that benefited all parties 
in the region. 
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• A uniform transmission charge provides the greatest ease of administration, few- 
est opportunities to unfairfy "escape" financial responsibility and least distor- 
tion of the wholesale power market. 

Leaving the matter to FERC casts doubt on BPA's ability to take needed st^s 
to satisfy its financial responsibilities. Congress must clearly articulate the contin- 
gent cost-recovery mechanism. 


CONCLUSION 

I appreciate the opportunity to testify today— and appreciate the difficult task you 
have in both encouraging consistent transmission r^ulation while respecting re- 
gional differences, history and policy priorities. I believe the policies articulated in 
my statement provide the right balance. 

I am pleased that the members of the Northwest congressional del^ation recog- 
nize the seriousness of these issues and have themselves devoted considerable time 
toward crafting balanced, consensus legislation. I urge the members of the sub- 
committee to work closely with the Northwest delegation on these critical issues. 

Mr. Barton. Now, I would like to hear from Mr. Litchfield. Your 
statement is in the record. We would ask that you summarize it 
in 5 minutes. 


STATEMENT OF J AMES LITCHFIELD 

Mr. Litchfield. Thank you, Mr. Chairman and members of the 
subcommittee. My name is J im Litchfield. I am appearing here 
today at the direction 

Mr. Barton. Can you pull the microphone a little bit closer, and 
speak loudly. 

Mr. Litchfield. Okay. Mr. Chairman, I am appearing today at 
the direction of seven investor-owned utilities that serve 60 percent 
of the r^ion's residential, agricultural, and industrial customers in 
the Pacific Northwest. 

My testimony will address the Bonneville Power Administration 
and the need for legislation defining its role in developing competi- 
tive power markets. BPA is not just another player the Pacific 
Northwest electric power industry. It is a player that dwarfs all 
others. Bonneville controls power sales from almost 50 percent of 
the regions electrical generating capability. It owns and operates 
almost 80 percent of the region's high-voltage transmission capac- 
ity. 

Because of BPA's dominant position, the 1996 Regional Review, 
convened by four Northwest Governors, recommended legislation to 
subject Bonneville's transmission to FERC regulation equivalent to 
investor-owned utilities. We concur. Some may question giving 
FERC more authority over BPA during an era when Congress is 
relying less on regulation and more on competition. Flowever, 
transmission remains a monopoly service that must be regulated in 
order to achieve competitive power markets. 

Today, BPA is a self-regulating transmission monopolist. Absent 
meanin^ul regulation, BPA can inappropriately limit its competi- 
tors' access to buyers on Bonneville's transmission highway, there- 
by gaining an unfair competitive advantage in the wholesale power 
market. Thus, FERC regulation under the Federal Power Act of 
BPA transmission is a necessary prerequisite to development of 
competitive power markets. 

We urge this subcommittee to incorporate two key principles in 
Federal Power Act l^islation. First, Bonneville's transmission 
rates, terms, and conditions must be subject to Federal Power Act 
regulation by FERC, including application of the just and reason- 
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able standard, as it is applied to investor -owned utilities. This is 
necessary to prevent manipulation of transmission to frustrate 
power marketers. 

Second, any BPA power cost recovery provisions must not create 
impediments to the development of competitive wholesale power 
markets; nor should such provisions unfairly assign power costs to 
those in the region that do not benefit from Bonneville's low-cost 
power. Effective legislation would give FERC authority to prevent 
abuses and to ensure fair and open access to transmission capa- 
bility. However, it is impossible to expect a fully competitive whole- 
sale power market to develop, if BPA legislation is so riddled with 
exceptions as to make FERC regulation illusory and ineffective. 
The administration's bill would enact virtually meaningless FERC 
regulation of BPA. 

Let me turn to two other questions posed by the committee. 
First, how to assure that the Federal electric utilities recover their 
costs; and a related question: whether there is a need to address 
stranded costs in legislation. 

First, those BPA customers who have the claim to buy power at 
cost, when that cost is below market, have a symmetrical obligation 
to agree to pay cost, if it ever goes above market. This principle of 
aligning the risks and rewards of the Federal hydropower system 
in the Northwest was the basis of the Northwest Governors' re- 
gional review recommendations. 

There is also no need to address stranded costs in legislation, be- 
cause BPA does not have stranded, historic costs in the type de- 
fined by FERC in Order 888. Instead, advocates of a special recov- 
ery provision, such as those included in the administration's bill, 
want to ensure recovery of future, rather than past, costs associ- 
ated with Federal generation. Investor-owned utilities oppose spe- 
cial legislation to address recovery of potential future costs for 
BPA, because it is unfair and unnecessary. A transmission sur- 
charge would force Bonneville's transmission customers to pay a 
portion of Bonneville's generation-related costs, even if they derive 
no benefit from Federal power. This would unfairly shift BPA's 
power costs to our customers, who get little or no benefit. 

It is important for the subcommittee to understand that the ben- 
efits of low-cost Federal power are not spread equally throughout 
the region, or among retail customer classes. We serve more than 
half of the region's residential customers, but our residential cus- 
tomers will only get approximately 20 percent of the benefits of the 
Federal system, under the BPA subscription plan. 

Thank you very much for your time today. I would be happy to 
answer any questions you may have. 

[The prepared statement of J ames Litchfield follows:] 

Prepared Statement of J ames Litchfield, President, Litchfield Consulting 

Group, Inc., on Behalf of the Investor-owned Utilities of the Northwest 

Mr. Chairman, Members of the Subcommittee: My name is J ames Litchfieid, I am 
President of the Litchfieid Consuiting Group, Inc. I appreciate the opportunity to 
appear here today representing the investor-owned utiiities of the Northwest (Inves- 
tor-owned Utilities). These companies include Avista Corporation, Idaho Power 
Company, The Montana Power Company, PacifiCorp, Portland General Electric 
Company (a subsidiary of Enron Corporation), Puget Sound Energy, Inc, and Sierra 
Pacific Resources. We are seven companies that serve the majority— or 60%— of the 
region's customers. Most of the remaining retail customers are served by public util- 
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ities and cooperatives that purchase low-cost federal power from the Bonneville 
Power Administration (Bonneville or BPA). The Investor-owned Utilities are also 
major transmission customers of Bonneville. 

Issues surrounding Power Marketing Administrations (PMAs), and BPA in par- 
ticular, will greatly impact the extent to which real competition in the wholesale 
power market can be achieved in the Northwest. We commend you for holding this 
hearing on this important topic. The Investor-owned Utilities have been working 
within the Northwest region with the other parties represented here today to try 
to reach consensus on some of these issues, and we look forward to continuing to 
work with you and with the Northwest Congressional delegation as legislation is 
considered this year. I will summarize our thoughts on some of the major issues, 
but would request that my full statement be placed into the record. I will also ex- 
plain our companies' concern that actions BPA is now taking may make any Con- 
gressional reform "academic" for years to come. 

By way of background, it is useful to know that, for those of us in the Pacific 
Northwest, BPA is not just another player in our regional electricity industry: it is 
a player that dwarfs all others. Bonneville markets about 10,000 average megawatts 
of low-cost Federal power, including 2,000 average megawatts in the open wholesale 
market at negotiated prices. Ten thousand megawatts is enough power to serve all 
the region's residences. These Bonneville wholesale power sales directly compete 
with other utilities' and power marketers' sales efforts in the western US and Can- 
ada. I n fact, Bonneville controls power sales from almost 50% of the region's genera- 
tion. Moreover, Bonneville controls almost 80% of the region's high voltage trans- 
mission capacity which is not meaningfully regulated. BPA's dominant position in 
both the power and transmission provides Bonneville with the unique opportunity 
to distort or prevent the development of a robust Northwest competitive wholesale 
electric power market. For this reason, the 1996 Comprehensive Review of the 
Northwest Energy System ("Regional Review"), convened by the four Northwest 
Governors, recommended "... legislation ... [to] subject Bonneville's transmission to 
FERC regulation that is equivalent to FERC regulation of investor-owned utilities." 

FERC Chairman Floecker emphasized in his recent testimony before this Sub- 
committee that placing all transmission facilities in the Lower 48 states within 
FERC's open access transmission rules is a prerequisite to development of a robust 
competitive wholesale power market. Consistent with that, we believe two principles 
are especially important: 

• First, Bonneville's transmission rates, terms and conditions must be subject to 

Federal Power Act regulation by FERC. This is necessary— in Chairman 
Floecker's words— "to prevent manipulations of the operation of transmission to 
frustrate power marketing competitors." 

• Second, any BPA power cost recovery provisions must not create impediments to 

the development of competitive wholesale power markets, nor assign power 
costs to those in the region not benefitting equally with others from Bonneville's 
low-cost power. This is essential since BPA's subscription plan for allocating the 
benefits of low-cost Federal power after 2001 severely limits benefits to our resi- 
dential customers and provides no benefits at all for our business customers. 

We urge this Subcommittee to incorporate these key principles in legislation. 

We recognize that some may question giving FERC more authority over BPA, dur- 
ing an era when Congress is relying less on regulation and more on competition. 
Therefore, it is worth pointing out that FERC regulation of BPA transmissions is 
fully consistent with the goal of greater reliance upon competition in wholesale 
power or retail electricity markets. There remains broad agreement that trans- 
mission is a monopoly service that must be regulated in order to achieve competitive 
power markets. Today BPA is a "self-regulating transmission monopolist" that can 
use its largely unrestrained monopoly position to gain an unfair competitive advan- 
tage in the wholesale power market. Thus FERC Federal Power Act regulation of 
BPA transmission is consistent with the objective of relying on competition in either 
wholesale power or retail electricity markets. 

BPA Transmission Rates, Terms, and Conditions Should be Regulated Under the 
Federal Power Act. 

Let me address Federal Power Act regulation of Bonneville first. In recent years 
discussion has focused on placing Bonneville's transmission, but not its power mar- 
keting, under FERC regulation equivalent to that exercised over the Investor-owned 
Utilities. Absent such regulation, BPA will be able to distort the development of 
competitive markets by inappropriately limiting its competitors' access to buyers on 
Bonneville's transmission highway. Given Bonneville's dominance in the region's 
transmission and power markets, preventing such anti-competitive activity is par- 
ticularly important to our companies. 
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The transmission provisions of the Federai Power Act are the basis of FERC's 
"open access" poiicy and the resuiting reguiation of transmission access and pricing 
to fadiitate competitive whoiesaie electric markets. A key principle of this policy, 
which was enacted into law by the Energy Policy Act of 1992 and is implemented 
by the Federal Energy Regulatory Commission's Orders 888 and 889, is "com- 
parability"; that is, ensuring all wholesale electric power marketers have trans- 
mission access and pricing comparable to that which a transmission owner provides 
itself. 

Through section 212(1) of the Federal Power Act, Bonneville is uniquely exempt 
from these provisions. While the agency has voluntarily agreed to comply with the 
orders in principle, two key regulatory elements are missing— (1) oversight and en- 
forcement of BPA's compliance with Orders 888 and 881 by FERC, the agency that 
ensures compliance by most other transmission owners; and (2) independent review 
by FERC of BPA's transmission rates, together with review of its tariff terms and 
conditions. Given that BPA owns and operates 80 percent of the transmission in the 
Pacific Northwest, this unique exemption leaves a large gap in FERC's ability tofa- 
cilitate the competitive wholesale power market in the Pacific Northwest. 

Effective legislation should give FERC full authority under the Federal Power Act 
to regulate a Bonneville transmission entity that is truly functionally separate from 
its power business. This would give FERC the necessary authority and expertise to 
prevent abuses and to ensure fair and open access to transmission capability. Bring- 
ing BPA's transmission business under true Federal Power Act regulation should as- 
sure a level playing field among BPA and all other competitors, thus providing the 
lowest possible prices to consumers. 

Flowever, it is impossible to expect a fully competitive wholesale power market to 
develop in the Northwest if legislation subjecting Bonneville to Federal Power Act 
standards is so riddled with exceptions as to make FERC regulation illusory and 
ineffective. For example, the BPA proposal contained in the Administration's bill 
purports to subject Bonneville to the "just and reasonable" standard of the Federal 
Power Act. I n reality, the exceptions contained in the bill would make FERC regula- 
tion virtually meaningless. 

The BPA Subtitle of the Administration's Bill Contains Unacceptable Exceptions to 
the"} ust and Reasonable" Standards of the F ederal Power Act. 

Section 812 of the bill purports to make BPA transmission subject to the Federal 
Power Act. Flowever, the proposed Section 201A(b)(l) of the Federal Power Act is 
so riddled with exceptions to the Federal Power Act's "just and reasonable" rate 
making standard as to totally undermine any benefit of BPA being regulated under 
the Act. I n addition, many of these exceptions are unnecessary, overlapping and will 
lead to confusing legal interpretations. The following are the three most troublesome 
exceptions. 

The Benefits of Applying the Federal Power Act to BPA areLost if BPA can Escape 
Regulation Based on the "Other Laws" Exception: Section 201(b)(1)(C) would make 
an exception to the "just and reasonable" standard for compliance with the require- 
ments of other laws applicable to the Bonneville Administrator. If the drafters in- 
tend simply to interpret to the extent possible the Federal Power Act and other stat- 
utes applicable to BPA in a harmonious fashion, this provision is unnecessary. 
Under accepted rules of statutory construction, laws are construed in a harmonious 
fashion. 

The Courts could construe this provision to require that FERC's historic or con- 
temporary construction of the just and reasonable standard be altered to give effect 
to all other existing and future statutes governing Bonneville. Moreover, this provi- 
sion could be used to completely undermine meaningful Federal Power Act regula- 
tion. If Bonneville is successful, the result would be the application of regulatory 
standards to BPA totally unlike those applied to the Investor-owned Utilities. 

The Ninth Circuit Court of Appeals has broadly construed BPA's authority under 
those "other laws." Bonneville would argue that FERC would be required to find 
nearly any BPA action "just and reasonable." See, for example, the 9th Circuit's 
1997 decision in Association of Public Agency Customers v. BPA, 126 F.3d 1158, 
1175: "We are not to debate the wisdom of any BPA business decision unless the 
decision is so manifestly unreasonable as to rise to the level of being arbitrary and 
capricious." So, unless a BPA action or decision was "so manifestly unreasonable as 
to rise to the level of being arbitrary and capricious" Sec. 201(A)(b)(l)(C) could re- 
quire FERC to find BPAs conduct to be "just, reasonable, not unduly discriminatory 
or preferential." Under the Federal Power Act, FERC is typically the agency granted 
deference to apply the Federal Power Act "just and reasonable standard." FERC 
simply cannot assure equivalent regulation of BPA absent deference to construe the 
Federal Power Act as it applies to Bonneville. 
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The BP A Rate making Standards Should not be Diluted by Bootstrapping Specific 
Rate Making Approaches into the Law: Section 201A(b)(l) (D) would require trans- 
mission rates to be set according to the same standards found in BPA’s organic stat- 
utes including the Northwest Power Act with one exception which I will discuss 
later. Specifically, BPA's rates must now ensure recovery of transmission invest- 
ments over a reasonable number of years and produce revenues necessary to assure 
timely payment of all transmission costs. Application of the "just and reasonable" 
standard of investment would already assure recovery of transmission costs and 
render this provision unnecessary. If enacted, BPA or others will argue that this 
provision requires FERC to apply Bonneville's historic rate making methodology to 
BPA (and even allow BPA to include speculative future investments in its rates), 
rather than permitting FERC to apply any other methodology to recover costs that 
the Commission may deem more appropriate. The addition of the proposed rate 
making standards would only lead to years of litigation as to how the two standards 
should be interpreted together. The one exception to BPA's organic rate making 
standards is that 201A(b)(l) (D) would also provide for recovery of undefined "future 
Federal investment in the Bonneville Transmission System. .." This exception gives 
BPA license to make imprudent future transmission investments and charge rate- 
payers without any regulatory review. This provision is troublesome and would ex- 
empt BPA from the "prudent requirement" for inclusion of transmission costs in 
rates. Such an approach does not result in equivalent FERC regulation for BPA. 

An Exertion to the Transmission Rules for the Fish Mitigation is Not Necessary 
and Provides a Distinct Competitive Advantage to BPA: Section 813 of the bill would 
create an exception to Order No. 888 to assure transmission access for fish mitiga- 
tion efforts. This provision is anti-competitive and unnecessary. Proposed Section 
201A(b)(l) (E) directs FERC to establish rules to assure transmission access over 
the BPA system "for hydroelectric power that must be generated and transmitted 
at a particular time in order to reduce spill and levels of dissolved nitrogen gas 
harmful to fish." 

This provision appears to be competitively neutral because it allows power gen- 
erated at all hydroelectric dams, not just federal dams, access to the BPA trans- 
mission system. But this provision is not neutral because of two other factors. First, 
the provision only provides access to the BPA transmission system, not the portion 
of the Northwest transmission system that is nonfederal. Because all of the federal 
dams are directly connected to the BPA transmission system, Bonneville will always 
benefit from this provision, while some nonfederal dams that need access to non- 
federal transmission facilities will not have the benefit of this provision. 

Second, with this provision in place, BPA would be able to market its hydropower 
as enjoying more reliable transmission access than either the hydropower or ther- 
mal products offered by nonfederal entities. That is a competitive advantage. 

Instead, the Investor-owned Utilities propose that BPA use the market to solve 
this problem. For decades, BPA has marketed its hydropower during peak Spring 
flows by pricing it just below the market price of thermal power. Similarly, when 
transmission capacity is fully subscribed and BPA needs to generate instead of spill 
in order to protect fish, BPA should offer that electricity to Bonneville's scheduled 
transmission customers at a competitive price. By doing so, the transmission users 
will purchase BPA's hydropower and displace their other energy sources. BPA 
agreed to use this approach for fish during discussions regarding regional trans- 
mission organization, and it is the right answer. 

Moreover, the Commission has created a pervasive regulatory scheme over trans- 
mission access in Order No. 888. If the market solution is inadequate, FERC has 
available authority to fashion a "just and reasonable" proposal for special trans- 
mission access for fish mitigation. In fact, FERC has already invited Bonneville to 
work with Northwest parties to evaluate the need for special transmission access 
for fish mitigation and make a regional proposal for FERC's consideration. Con- 
sequently, the resolution of any unanticipated problem should be left to FERC. 

If Congress determines that FERC lacks sufficient authority to address environ- 
mental concerns such as fish mitigation through existing regulatory authority, the 
Investor-owned Utilities urge Congress to give FERC authority to determine the 
just, reasonable and not unduly discriminatory preferential scheme for access for 
fish mitigation to all the region's hydro systems. Any exception to open access rules 
should provide equivalent FERC regulation of BPA and others under rules of gen- 
eral applicability that provide for appropriate compensation and prevent the appro- 
priation of a competitor's markets. 

The Phase-in Exceptions Are Not Necessary: I n addition to the problematic provi- 
sions I have just discussed, the BPA proposal in the Administration's bill contains 
other unnecessary and potentially anticompetitive provisions. Proposed Section 
201(b)(1)(A) would legislatively authorize FERC to phase-in changes to BPA's trans- 
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mission rates. Proposed Section 201(b)(1)(B) wouid aiiow the FERC to "mitigate" 
"unreasonabie adverse impacts" on remote transmission customers resuiting from a 
change in historic treatment of costs to acquire transmission to serve those cus- 
tomers. 

Whiie the Investor-owned Utiiities recognize the concerns of rurai customers and 
existing transmission customers, there is no need for these provisions. The FERC 
is aiready authorized to consider and mitigate "rate shock" pursuant to the "just 
and reasonabie" rate making standard. There is no need to put extra emphasis on 
phasing-in rates or mitigation for BPA. Further the Section 201(b)(1)(B) mitigation 
overiaps with the phase-in required in Section 201(b)(1)(A). The Investor-owned 
Utilities believe that report language would be sufficient to clarify that phase-ins 
are already within the FERC's authority. 

In summary, the Administration's bill does not implement the recommendation of 
the Northwest Governors' Regional Review that legislation should "subject Bonne- 
ville's transmission to FERC regulation that is equivalent to FERC regulation of in- 
vestor-owned utilities." 

FERC Should beGiven Additional Regulatory Authority Over BPA. 

Other provisions are also needed to ensure meaningful regulation of BPA because 
it is not subject to antitrust laws. FERC must be given authority to take action 
against any anti-competitive conduct by Bonneville. The Northwest Governors' Re- 
gional Review recommended that any form of power not subscribed under long-term 
contracts and other unbundled power products "be sold at prices regulated by FERC 
or at competitive prices, where FERC determines that competitive markets exist." 
The current l^islative proposals do not subject BPA's power rates to FERC regula- 
tion. At a minimum, some regulation to prevent anticompetitive effects of BPA 
power marketing is necessary. There is no principled reason to give a federal power 
marketer license to compete unfairly with private businesses. Inexplicably, the Ad- 
ministration's bill proposes to subject TVA to the nation's antitrust laws, but fails 
to propose any prohibition on anticompetitive conduct by BPA. 

In addition, legislation should include provisions to remove any impediments to 
Bonneville's transmission becoming part of a regional transmission organization. 
Congress's role should not be one that mandates any regional transmission organi- 
zation, but rather one of removing impediments to the voluntary formation of re- 
gional transmission organizations. First, the Congress should pass legislation that 
harmonizes federal regulation of Bonneville's transmission system with that of the 
Investor-owned Utilities— the other major transmission operators in the region. Sec- 
ond, legislation should clarify that BPA may join any regional transmission organi- 
zation with FERC approval and may fully participate in and be bound by any dis- 
pute resolution mechanism (such as arbitration) adopted by such an organization. 
Additionally Congress should eliminate some of the impediments to Investor-owned 
Utilities participation in an independent transmission organization (i.e., tax treat- 
ment of asset spin-offs and lack of incentive rate making authority). 

We trust this Subcommittee's bill will provide for true Federal Power Act jurisdic- 
tion over Bonneville's transmission by eliminating unnecessary exceptions to the 
"just and reasonable" standard and provide FERC adequate authority to oversee 
BPA's competitive conduct. In short, FERC regulation of Bonneville's transmission 
that is equivalent to regulation of Investor-owned Utilities transmission is public- 
interest protection against the abuse of monopoly power and will accelerate develop- 
ment of a robust competitive wholesale market in the Northwest. 

Full Recovery of Bonneville's Costs Should Balance the Risks with the Rewards of 
the Federal Hydrosystem. 

Clearly, those BPA customers in the Northwest who benefit from Federal power 
must accept responsibility for paying its full costs. None of those costs should be 
shifted to the nation's taxpayers nor to those in the region who do not share equally 
in the benefits of the low-cost Federal power. Those who have the special claim to 
buy the power at cost when that cost is below market have a symmetrical obligation 
to pay the cost if it ever goes above market. 

Flappily, a series of long-term analyses conducted by the Northwest Power Plan- 
ning Council concluded few, if any, BPA power cost scenarios would result in above- 
market costs. If well managed, Bonneville can continue to sell power at cost-based 
rates that are below anticipated market prices for the next 20 years. Thus, it ap- 
pears no contingent cost recovery policy for above-market costs is necessary. 

This said, the Investor-owned Utilities oppose special legislation to address recov- 
ery of potential future costs for BPA because it is unfair and not necessary. 

It is generally understood that BPA does not have stranded historic costs of the 
type defined by FERC Order 888. These stranded costs generally fall into the cat- 
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egory of past utility investments that were prudently incurred under a regulatory 
regime to serve the customers on an ongoing basis. As the rules of service change 
from a regulated monopoly environment to market competition, FERC policy has 
recognized that utilities should be made whole for any stranded costs, if necessary 
by surcharging transmission rates of the customers for whom historic long-term pru- 
dent investments were made. FERC has the authority under the Federal Power Act 
"just and reasonable" standard to address such stranded costs. 

Although BPA has substantial costs— none of which were incurred on behalf of In- 
vestor-owned Utilities— related to net billing of bonds for the terminated nuclear 
plants of the Washington Public Power Supply System (WPPSS), it appears that 
BPA will be able to pay those bonds by about 2011 while selling power at or below 
market. Consequently, it does not face problems recovering the historic investments 
that were incurred to provide electric power to its wholesale customers. I nstead, leg- 
islative proposals to assure Bonneville's transition cost recovery are aimed at ensur- 
ing recovery of future, rather than past, costs associated with federal generation 
projects. 

F rom this unique desire to indemnify Bonneville against future cost exposures has 
come proposals that support generally-applicable transmission surcharges on Bonne- 
ville's transmission system as a revenue source to recover generation-related costs. 
Bonneville and its public utility customers have proposed that all those using BPA 
transmission should pay higher rates to pay for BPA power costs in the event such 
costs are ever forecast to exceed Bonneville's power revenues. They would apply a 
surcharge to all transmission users without requiring BPA first to raise its rates 
to recover all its power costs, even if BPA's price for power is below the market 
price. 

Generally-applicable transmission surcharges to recover future BPA generation- 
related costs are troubling for two reasons: First, allowing Bonneville to move gen- 
eration-related costs to transmission will reduce pressure on BPA to manage its gen- 
eration-related costs. Second, it would force Bonneville's transmission customers to 
pay a portion of Bonneville's generation-related costs— even if they derive no bene- 
fits from federal power. That, in turn, would shift BPA power costs from those in 
the region who benefit the most from BPA power to our customers who get little 
or no benefit. Furthermore, Bonneville's transmission customers may also be Bonne- 
ville's competitors in the wholesale power market. Forcing these transmission cus- 
tomers to pay Bonneville's generation-related costs would have the totally unaccept- 
able result of forcing one power sales competitor to pay the power costs of another 
competitor, improving the latter's (Bonneville's) competitive position. FERC would 
never permit Investor-owned Utilities to shift power costs to their competitors in 
this fashion. 

Let me reiterate this point: Bonneville, a government player in the competitive 
market, should not be able to shift power costs to its competitors through a trans- 
mission surcharge. At the same time, our companies are not allowed to shift unre- 
covered power costs to our transmission customers generally because of Federal 
Power Act standards. We find it hard to understand why anyone would seriously 
entertain such a proposal. Some advocates of the transmission surcharge have ar- 
gued that the surcharge is justified because BPA benefits the entire Northwest re- 
gion. Therefore, before I leave this topic, I want to be certain the Subcommittee un- 
derstands that the benefits of low-cost Federal power are not spread equally 
throughout the region or among retail customer classes. As I noted earlier, we serve 
60% of the region's residential customers but our residential customers will get little 
more than 20% of the benefits of the Federal power under BPA's subscription plan. 
And our industrial and commercial customers get no low-cost firm BPA power at 
all. 

Tothe extent that Bonneville has unrecovered generation-related transition costs, 
the Investor-owned Utilities have proposed authorizing the FERC to devise targeted 
(as opposed to generally-applicable) transmission surcharges to recover costs from 
departing customers. We believe FERC has adequate statutory authority to impose 
such a surcharge, if needed. This protection, along with other provisions such as 
loans if necessary between BPA's transmission and generation functions, should pro- 
vide ample protection to meet either past stranded or future environmental costs. 
For future environmental cost recovery, the Investor-owned Utilities propose BPA 
and the Investor-owned Utilities themselves be treated comparably. Thus, if Con- 
gress determines that Bonneville should be able to tax transmission service to pay 
future environmental costs, FERC should be authorized to devise equivalent sur- 
charges by other transmission owners to pay for their comparable costs. 

Section 813, the cost recovery provision of the Administration bill, in contrast, 
grants BPA broad discretion to propose a transmission surcharge as a power-cost- 
recovery mechanism and requires FERC to establish BPA's surcharge proposal with- 
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out providing for meaningful FERC review. For this and other reasons the BPA pro- 
posal in the Administration bill is unacceptable to us. 

BPA's Authority Should Not BeExtended to Retail Sales. 

BPA should not have any expanded authority to make retail power sales and 
should continue to be limited to wholesale power sales. The Northwest Governors' 
Regional Review considered this question and concluded that Bonneville should "not 
sell directly to new retail loads, beyond the existing direct service industry loads, 
though it may sell through intermediaries whose transactions would be subject to 
state or local jurisdiction." 

BPA 's Subscription Contracts and Rate Case Determinations Should Not Be Allowed 
to E ffectively Preempt L egislative Change for Years to Come 

Before I close, let me mention one more significant concern of our companies. 
While Congress debates the appropriate scope and content of legislation affecting 
BPA, Bonneville is offering new power contracts for sale of power at "cost-based" 
rates based on a forecast on power costs. The duration of these contracts, all effec- 
tive in 2001, is expected to be from three to twenty years. Flowever, based on Bonne- 
ville's subscription plan, the contracts will not include cost-recovery clauses that 
make power customers responsible for all generation-related costs if BPA's fish miti- 
gation or other power costs increase. These contracts should require power pur- 
chasers to agree to pay all of BPA's power-related costs-with subscription power of- 
fered first to those willing to take longer term contracts. The basic "deal" envisioned 
in the Northwest Governors' Regional Review recommendations was that customers 
should agree to pay all of BPA's power-related costs in order to maintain the re- 
gional benefits of Bonneville power sold at cost-based rates. This is a basic fairness 
principle where those that want the benefits of BPA power sold at cost-based 
rates— which are expected to be below competitive power market prices— should 
agree to pay exactly that, all of BPA's power costs. 

Additionally, BPA plans to complete a Wholesale Power Rate case during 1999 to 
set power rates effective for the five-year period from October 2001 through October 
2006. BPA also plans to complete its transmission rate case before October 2001. 
If Congress passes legislation applicable to BPA rates set after 2001, such legisla- 
tion may not apply until rates are set for the period after October 2006. During the 
intervening years, FERC may be unable to correct any power costs incorrectly 
functionalized to transmission, or, worse, exercise any new Federal Power Act au- 
thority to review BPA rates. 

Congress should act now to ensure that Bonneville does not preempt Federal 
Power Act regulation through contracts. Moreover, any legislation subjecting BPA 
to Federal Power Act regulation should apply to any rates charged by BPA for the 
period commencing October 2001, regardless of when such rates were set. 

We appreciate this opportunity to contribute to this very important legislative 
process. As you are aware, national electric power restructuring legislation is critical 
to the Northwest due to the large, dominant presence of the Federal government 
in both competitive wholesale electric power markets and in the highways of electric 
power commerce, the majority of the region's transmission grid. 

Thank you very much for your time today. I would be happy to answer any ques- 
tions that you may have. 

Mr. Barton. Thank you, Mr. Litchfield. 

We would now like to hear from J ohn Amos. Your statement, 
again, is in the record in its entirety. We ask that you summarize 
it in 5 minutes. 


STATEMENT OF J OHN AMOS 

Mr. Amos. Thank you. The Northwest is home to nearly one-half 
of the U.S. primary aluminum smelting capacity. Bonneville Power 
Administration has been instrumental in establishing and sus- 
taining the Northwest aluminum industry. The ten Northwest 
smelters provide, directly and indirectly, about 30,000 jobs. Alu- 
minum production cannot exist without a large, reliable and low- 
cost source of power. Electricity can, sometimes, approach one-third 
of our production costs. 

When I joined Reynolds in 1973 we had seven U.S. smelters. We 
are now down to three. Rising power costs made casualties of the 
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other four, all in the early to mid-1980's. Two of those plants, one 
in Alabama and one in Arkansas, were lost— along with several 
thousand jobs— when Federal PMAs ceased to allocate hydropower 
to us. 

Bonneville encouraged the rapid development of a Northwest- 
based aluminum industry in the early 1940's, and again in the 
early 1950's. The aluminum industry has, essentially, paid the 
mortgage on the BPA system. This has clearly benefited the public 
power utilities. Since the 1980 legislation, it has also benefits the 
residential customers of investor-owned utilities. In fact, BPA may 
well not have survived the post-World War II period if the alu- 
minum companies had not successfully made the tough transition 
from war-to peace-time production. 

In 1995, BPA was in trouble as competitive power suppliers and 
marketers came in and offered the promise of rates better than 
those being offered by the BPA. Our company, in particular, signed 
a new contract with Bonneville for 100 percent of our require- 
ments, for the period 1996-2001, thus continuing a relationship 
that we have had with Bonneville for over 57 years. Most of the 
other aluminum companies also followed suit for the majority of 
their loads. 

All of that history of mutual benefit and partnership notwith- 
standing, BPA is currently casting a great deal of uncertainty on 
the Northwest aluminum industry that it essentially helped create. 
In developing its sales policy for the year 2001, and beyond, it has 
essentially told the aluminum industry that we are last in line; and 
has indicated to us that there would be little, if any, power for us. 
When our industry objected they did recraft their position slightly, 
but have not made any significant progress, in our view. 

Bonneville was apparently persuaded by some of its public power 
and lOU residential customer groups that Federal power had be- 
come too precious to share with the direct service industries. In 
doing this, it is shrinking the pool of customers. The unlucky cast- 
offs are some of its oldest and— in the case of Reynolds— largest 
customers. We have paid Bonneville over $2 billion since the early 
1940's. 

We think Bonneville's long-range future relies in serving the 
needs of existing multiple customer groups. It should not be com- 
peting with private power for new loads. It should be dedicated to 
serving its historical, regional loads, first. It should not be giving 
priority to selling surplus hydro out of the region, at least not until 
after the requirements of its historical customers have been met. 
Additional surplus— and in years of high water there is substantial 
surplus— can be sold out of the region to the wholesale markets. 

Regarding transmission policy, BPA transmission rates must be 
based on actual transmission costs. Power supply cost overruns, 
and the unlikely event that there are any, should not be allowed 
to migrate over to the transmission side, as some have suggested. 
Labeling those costs as "stranded costs" does not strengthen the 
case for such wire charges. The other utilities in the country regu- 
latai by the FERC cannot use their transmission systems, which 
are monopolies, to collect subsidies for their generation business. 
We should not be carving out an exception for the PMAs. Their 
generation business must be free-standing if it is to continue at all. 
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While protecting the Federal taxpayer is a legitimate objective, 
that can be done through contractual mechanisms negotiated with 
the beneficiaries of PMA-sold power. Bonneville, in fact, has a 
healthy contingency adjustment built into its next rate case for 
power sales. Having the additional ability to reach to the trans- 
mission system, as the administration's bill proposes, to collect dol- 
lars for non-transmission purposes from those who don't— and 
probably cannot— buy BPA hydro, is simply going too far. 

Moreover, in the next decade, some of Bonneville's heaviest debt 
obligations will begin to retire. It should be an ever better bargain. 
We don't think that the generation side needs a helping hand from 
the transmission service customers. 

We appreciate the opportunity to be here— and the invitation. We 
would be happy to answer any questions. 

[The prepared statement of j ohn Amos follows:] 

Prepared Statement of J ohn R. Amos, General Manager, Energy & Hedging, 
Reynolds Metals Company 

My name is J ohn Amos. I am General Manager for Energy at Reynolds Metals 
Company, which is headquartered in Richmond, Virginia. Although we are perhaps 
best known in the kitchens of America as the makers of Reynolds Wrap aluminum 
foil, our company is the third-largest producer of primary aluminum in the world, 
behind only the Canadian company ALCAN and the U.S. -based ALCOA. As this 
'Top 3" list would suggest, the U.S. and North America are home to a substantial 
portion of the world aluminum industry, providing 143,000 family-wage jobs in the 
U.S. alone, including both primary and fabrication plants. 

I mportantly— for reasons I'll get to in a moment— the Pacific Northwest is home 
to nearly one-half of the U.S. primary smelting capacity. A single PMA— Bonneville 
Power Administration— has been absolutely instrumental in establishing and sus- 
taining the Northwest aluminum industry. The 10 Northwest smelters, incidentally, 
are the only smelters in the Western half of the U.S., where much of our commercial 
and military aircraft industry— major consumers of aluminum— is concentrated. The 
Northwest smelters provide about 10,000 direct jobs and an estimated 30,000 or 
more indirect jobs. 

Aluminum production, as you probably know, cannot exist without a large, reli- 
able, and low-cost source of power. Electricity can be as much as one-third of our 
production cost. With economical power, you can compete and justify capital invest- 
ments virtually anywhere in the world— even in North America where other costs, 
such as labor and environmental compliance, are high compared to some of our off- 
shore competition. 

When I joined Reynolds in 1973, we had 7 U.S. smelters. We are now down to 
three. Rising power costs made casualties of the other four, all in the early to mid- 
80's. Two of those plants— one in Alabama, and one in Arkansas— were lost after 
Federal PM As ceased to allocate hydropower to us. TVA expanded heavily into coal 
and nuclear production, and the costs of those projects eventually made our Ala- 
bama smelter uneconomical. And a Reynolds smelter in Arkansas dependant on hy- 
dropower from the Southwestern Power Administration had to close after the agen- 
cy refused to extend a critical contract. Thousands of employees lost their jobs as 
a result of these PMA actions. The economic impact on the communities involved 
was devastati ng. 

Reynolds' three U.S. smelters today are in New York— where we buy hydropower 
from a state PMA (The New York Power Authority)— and in Oregon and Wash- 
ington. The two Northwest smelters buy their power entirely from BPA, and always 
have over their nearly 60-year histories. BPA has historically maintained a dual 
mission of meeting rural electricity needs and acting as an economic development 
engine, largely for rural communities with limited industry. Bonneville has particu- 
larly encouraged the rapid development of a Northwest-based aluminum industry 
during times of war— in the early 40's and again in the early 50s— when aluminum 
needs are obvious. In this way, the aluminum industry has paid the mortgage on 
a large part of the BPA system— justifying earlier development, and at lower cost, 
of the Columbia River system's tremendous hydro potential. This has plainly bene- 
fitted the "public power" utilities and, since 1980 legislation, the residential cus- 
tomers of investor-owned utilities as well. 
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In fact, BPA may very well not have survived the post-war era if the aiuminum 
companies, which provided so much of the agency's revenues in 1941-45, hadn't 
made the tough transition from war to peacetime production when miiitary require- 
ments siackened. To iiiustrate this point, iet me quote a Federai anaiyst in Bonne- 
viiie's own history book, BPA: The Struggle for Power At Cost (p. 259): 

'The revivai of the [aiuminum] industries and the restoration of [their] power 
revenues saved the Bonneviiie system from being wrecked by the private utiii- 
ties. .. Pubiic power, protected by the aiuminum markets, was abietocomein 
and buiid on top of the Bonneviiie system." 

Again, in 1995, BPA was in troubie, as competitive power suppiiers came in and 
offered the promise of better rates than BPA's own cost-based power offered. Our 
company signed contracts for 100% of our requirements from BPA between 1996 
and 2001, feeiing the iong-term survivai of both the agency and our relationship 
with it, mattered more than temporary savings. And most of the other aiuminum 
companies foliowed suit for the majority of their power requirements. Recaiiing 
BPA's precarious position in 1995, I'ii quote briefiy from BPA's ietter thanking us 
for our decision: 

"I am pi eased to inform you that BPA has decided to accept your very attractive 
offer .. .The amount of business to which Reynoids Aiuminum committed in its 
offer wiii be important to BPA's successfuiiy managing its affairs during this 
period of transition. 

Aii that history of mutuai benefit and partnership notwithstanding, BPA is cur- 
rentiy casting a great deai of uncertainty on the Northwest aiuminum industry it 
essentiaiiy created. In developing its saies poiicy for year 2001 and beyond, it has 
essentiaiiy toid the aiuminum industry, 'You are iast in iine," and indicated that 
iikely meant iittie or no BPA power. When our industry responded that it was as- 
tonished and deepiy disappointed, BPA recrafted its position siightiy, but not yet 
significantiy. It apparently was persuaded by some of its public power and its lOU 
residential customer groups that Federal power has become too "precious" to share 
with us. But by so crafting its new sales policy, BPA would be nullifying, by Admin- 
istrative action, the very Federal law of 1980 that authorized BPA to augment Fed- 
eral power to meet historic customer needs. Now, instead of doing that, it is shrink- 
ing the pool of customers— the unlucky castoffs being some of its oldest and, in the 
case of Reynolds, its largest and most reliable, customers. 

We think there is a more balanced role this PMA can play, more consistent with 
its historic dual mission. Public power— all of whose requirements would be met 
under BPA's proposal— is a load that's in itself 40% industrial. In a sense, BPA is 
selecting out among industrial customers, ironically carving away those who are the 
most dependent on cost-based hydropower, and who paid the most for the system. 
Reynolds alone has paid over $2 billion si nee the 1940's. 

Yes, there is a wholesale market the companies can access, but that market is 
still evolving, and so far is not projecting for 2001 low enough rates to be feasible 
for this industry. That may change, but it may not. BPA is in a position to make 
a concrete difference— w/thout putting at risk its other customers' enjoyment of some 
of the lowest rates in America. We are urging them to do so. 

We think BPA's long-term future lies in serving the needs of its mu/t/p/e customer 
groups, with the regional and historical limitations grounded in statute still hon- 
ored. It should not be competing with private power for new loads. It should be dedi- 
cated to serving these regional needs first, and its surplus power in good water 
years— which is quite considerable— should be marshalled for that task. It should 
not be giving priority to selling surplus hydro to out-of-region markets for the high- 
est possible profit before the requirements of current in-region customers such as 
Reynolds have been met. By using non-firm hydro when available to serve us and 
other current aluminum industry customers, BPA need not actually buy external 
power to meet our needs. Additional surplus, for which there is no authorized re- 
gional need, can be sold into out-of-region wholesale markets. 

In this way, BPA can be most relevant and beneficial to the people and economy 
of the Northwest into the next century. 

One last point regarding transmission policy and the relationship with its power 
supply marketing. Fundamentally, BPA transmision rates must be based on real 
transmission costs. Power supply cost overruns, in the unlikely event that's ever an 
issue, should not be allowed to migrate over to the transmission side, as some have 
suggested. Labelling them as "stranded costs" does not strengthen the case for such 
a "wires charge." The other utilities in this country, regulated by FERC, cannot use 
their transmission systems, which are monopolies, to collect subsidies for their gen- 
eration business— which is being separated and de-monopolized under the new com- 
petitive model. We should not be carving out an exception for the PMAs. Their gen- 
eration business must be free-standing, if it is to continue at all. While protecting 
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the Federal taxpayer is always a l^itimate objective, that can be done through con- 
tractual mechanisms negotiated with the beneficiaries of PMA-sold power. BPA, in 
fact, has a healthy contingency adjustment built into its next rate case for power 
sales. Flaving the additional ability to reach out to the transmission system— as the 
Administration's industry restructuring bill proposes— to collect dollars for non- 
transmission purposes from those who don't and probably can't buy BPA hydro is 
simply going too far. 

Moreover, in the next decade, some of Bonneville's heaviest debt obligations will 
begin to retire, and it will be an even better bargain. We just don't think it needs 
a helping hand from transmission services customers in the unlikely scenario where 
BPA power rates exceed market alternatives for a few years. It's just bad policy, and 
an unfair advantage vis a vis private power. 

The philosophy of public preference is deeply engrained in BPA, and while we are 
not today proposing a wholesale reconsideration, we have to question the freedom 
of public utility load to drop off the system— into the market— as some of them did 
in 1996, and then to drop in again, demanding system power at system costs for 
that returning load. This creates obvious planning problems for the PMA, and the 
"solution" to the problem they've come up with is to bump off our load, which stayed 
with BPA through thick and thin. I 'm sure BPA does not like having to do this, but 
they evidently feel they are constrained by public preference doctrine. This dilemma 
may require examination by Congress. 

Mr. Barton. Thank you, Mr. Amos. 

Our last witness for this panel and the hearing today is Mr. 
Shawn Cantrell, from the Friends of the Earth. We put your state- 
ment in the record in its entirety. We recognize you for 5 minutes. 

STATEMENT OF SHAWN CANTRELL 

Mr. Cantrell. Thank you, Mr. Chairman. I appreciate the op- 
portunity to be here. Going last is sometimes both a blessing and 
a challenge in trying to keep anybody's attention. But at least I, 
in theory, get the last word. I will try to summarize my comments. 

For the record, my name Shawn Cantrell. I am the Northwest 
Regional Director for Friends of the Earth, based in Seattle, Wash- 
in^on. Friends of the Earth has had a deep and longstanding com- 
mitment to developing economically sound and environmentally 
sustainable energy policies. We have worked on energy-related 
issues with Bonneville Power Administration for over 25 years. 

I would like to highlight today in my oral comments just a few 
of the numerous environmental impacts of BPA operations, and 
how electric restructuring legislation can, and should, address 
some of these impacts. 

As Mr. Dingell pointed out earlier today, the Columbia River 
Federal Power System, which supplies most of the electricity mar- 
keted by BPA, causes significant environmental impacts on the 
natural resources of the Pacific Northwest. The series of dams in- 
flicts 80 percent of all the human-caused mortalities on endangered 
salmon runs that spawn in the Snake River. These dams also con- 
tribute to the water quality problems in both the Columbia and 
Snake Rivers, which have been listed under the Clean Water Act 
as being limited in water quality. 

It is, therefore, essential that as Congress looks at enacting com- 
prehensive legislation to restructure the electric utility industry, 
that you make reforms to the Federal electric utilities. So that, in 
combination with continuing congressional oversight, BPA can im- 
prove how it is operated. It just does not make sense for BPA to 
continue selling electricity at below-market rates, while failing to 
adequately address the environmental impacts of its Federal power 
plants. Transition to market-based rates could reduce taxpayer li- 
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ability; inject greater fiscal responsibility, and improve the environ- 
mental performance of Bonneville Power Administration. 

Chairman Barton, you had asked earlier regarding whether or 
not l^islation is needed this year, or this Congress, as regards to 
electric utilities. Friends of the Earth recognizes that this is an in- 
credibly complex, difficult issue. Legislation may or may not actu- 
ally pass. Nonetheless, there significant steps that, we think, can 
be taken immediately by this Congress to try to reform PMAs— and 
Bonneville, specifically. 

For example, BPA is currently establishing its power rates for 
the next 5-year period with its wholesale customers. These rate de- 
cisions will determine BPA's revenues through the year 2006, and 
will also position the agency for its long-term financial health. At 
a minimum, it is vital that BPA establish financing mechanisms 
that assure it will meet all of its financial costs and obligations. 
Yet BPA's proposed rates for this 5-year period pose a real danger 
that BPA will not collect sufficient revenues from its utility and in- 
dustrial customers to cover the full cost of potential changes to the 
operation of the Federal power system, in order to comply with the 
Clean Water Act or the Endangered Species Act. It may not comply 
with the treaty obligations to Native American tribes; obligations 
to Treasury payments, and a number of other important issues. 

For instance, recent analysis by Federal, State, and tribal biolo- 
gists show that partial removal of the four Federal dams on the 
lower Snake River offer the single best chance to restore ESA-listed 
salmon in that basin. Yet, BPA's own computer models indicate 
that the agency's rate proposal has a low probability of generating 
enough revenue to meet Treasury payments, if such an alternative 
is selected later this year. 

In contrast, if Bonneville raised its proposed rates to include the 
costs of potential fish and wildlife measures, such as partial dam 
removal, BPA's power rate could still be 25 percent below the pro- 
jected market rate for electricity. Paying for fish and wildlife pro- 
tection and restoration measures associated with hydroelectric 
dams should be fully incorporated as a regular cost of doing busi- 
ness for Bonneville Power. Numerous non-Federal utilities in the 
Pacific Northwest have successfully addressed the fish and wildlife 
impacts of dams they own and operate. BPA must live up to the 
same standards required of these non-Federal utilities. 

In addition, since major cost-related decisions, particularly those 
related to ESA and the Clean Water Act requirements, likely will 
occur after BPA sets its rates for this case, the agency's reserve 
target must be robust enough to assure that BPA has ample re- 
sources to meet these future obligations without disruptive change. 
The agency cannot afford to set such low rates in the upcoming 5- 
year subscription period that it is unable to meet its obligations in 
the next 5-year period. 

I n summary. Friends of the Earth urges the committee to reform 
BPA, as well as other PMAs, and to address the significant impacts 
these agencies have on the electric market, the natural environ- 
ment, and U.S. taxpayers. 

I would be happy to answer or respond to questions. Thank you 
for the opportunity to testify. 

[The prepared statement of Shawn Cantrell follows:] 



104 


Prepared Statement of Shawn Cantrell, Northwest Regional Director, 

F RIENDS OF THE EARTH 

Good morning Mr. Chairman and members of the Committee. My name is Shawn 
Cantreli, and I am Northwest Director for Friends of the Earth based in our re- 
gionai office in Seattie, Washington. I appreciate the opportunity to testify today re- 
garding the roie of Federai eiectric utiiities— particuiariy the Bonneviiie Power Ad- 
ministration (BPA)— in competitive eiectric markets. 

Friends of the Earth (FoE) is a nationai environmentai membership organization 
dedicated to protecting the pianet from environmentai degradation: preserving bio- 
iogicai, cuiturai and ethnic diversity: and empowering citizens to have an infiuentiai 
voice in decisions affecting the quaiity of their environment— and their iives. We 
have a deep and iong-standing commitment to deveioping economicaiiy sound, envi- 
ronmentaiiy sustainabie energy poiicies. FoE's staff and volunteers have worked on 
energy issues related to BPA for over 25 years. 

As this Committee develops Federal legislation to restructure the electric utility 
industry, there is a pressing need to address the issues associated with federal 
Power Marketing Administrations (PMAs). By their nature, PMAs are beyond the 
means of state legislatures and utility boards to regulate. Furthermore, U.S. tax- 
payers have a significant interest in how the PMAs are operated. According to a 
1997 General Accounting Office study, the federal government has $24.4 billion in 
financial exposure from PMAs liabilities. BPA alone has over $17 billion of debt for 
which taxpayers are at risk. 

BPA currently sells electricity at rates significantly below the national wholesale 
average rate, and plans to continue doing so: its proposed rates for the next five 
year contract period are 35% below the projections for future market rates. Residen- 
tial electricity usage in the Pacific Northwest is 30% higher than the national aver- 
age, in large part because BPA's low rates encourage customers to waste electricity 
and the resources which produced that electricity. 

In addition, the Columbia River Federal Power System, which supplies most of 
the electricity marketed by BPA, causes significant environmental impacts on the 
natural resources of the Pacific Northwest. This series of dams inflicts 80% of all 
the human-caused mortality on endangered salmon runs that spawn in the Snake 
River basin. These dams also contribute to water quality problems in the both the 
Columbia and Snake Rivers, which have been listed as water quality "limited" be- 
cause temperatures exceed limits prescribed by states in accordance with the Clean 
Water Act. 

As Congress moves forward with electricity restructuring legislation, it is essen- 
tial that you address the problems with the PMAs, including BPA. FoE urges the 
Committee to consider making market-based reforms that, in combination with con- 
tinuing Congressional oversight, can improve how these federal electric utilities are 
operated. It just doesn't make sense for PMAs to continue selling electricity at below 
market rates while failing to adequately address the environmental impacts of the 
federal power plants. A transition to market-based rates can reduce taxpayer liabil- 
ity, inject greater fiscal responsibility into the PMAs, and improve their environ- 
mental performance. 

It is for this reason that Friends of the Earth supports the Power Marketing Ad- 
ministration Reform Act (FI.R. 1486). This bipartisan bill directs the PMAs to sell 
federally produced electricity at fair market value, provides additional funds for res- 
toration of the natural resources degraded by federal power plants, and fosters the 
development of new renewable energy resources. FI.R. 1486 recognizes and address- 
es the harm caused by PMAs to both the environment and federal taxpayers under 
the current system. 

FoE recognizes that electric utility restructuring is a complex process and that 
comprehensive legislation will not be enacted immediately. None-the-less there are 
significant steps the PMAs can and should take in the interim to ensure that pend- 
ing agency decisions do not foreclose future options. For example BPA is currently 
establishing its power rate levels for the next five year contract period with its 
wholesale customers. These rate decisions will determine BPA's revenues through 
2006 and will position the agency for its longer term financial health. 

FoE is deeply concerned that not only is BPA proposing rates significantly below 
market rates, the agency's proposed new rates for the next five years will likely be 
insufficient to fully cover all its costs and obligations. Such a revenue short fall 
would mean that either U.S. taxpayers or the environment of the Northwest are left 
to pay for BPA's short-sighted decisions. 

At a minimum, it is vital that BPA establish financing mechanisms that ensure 
it will meet all of its financial costs and obligations. Yet BPA's proposed five year 
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rates pose a real danger that BPA will not collect sufficient revenues from its utility 
and industry customers to fully cover the costs of: 

• changes in the configuration and operation of the Federal Columbia River Power 

System in order to comply with requirements of the Endangered Species Act 
(ESA) and the Clean Water Act (CWA); 

• treaty obligations to Native American Tribes; 

• the agency's debt repayment obligations to the U .S. Treasury: 

• other potential new expenses such as major repairs or shut down at the Wash- 

ington Public Power Supply System's (WPPSS) Nuclear Power Plant; and 

• the agency's obligations under the Northwest Power Planning Act to encourage 

energy conservation and develop renewable resources within the Pacific North- 
west: 

For instance, recent analysis by federal, state and tribal biologists shows that par- 
tial removal of the four Federal dams on the lower Snake River offers the best 
chance to restore ESA-listed salmon runs in that basin. Yet BPA's own computer 
models indicate that the agency's rate proposal has a low probability of generating 
enough revenues to meet Treasury payments if such an alternative is selected later 
this year. 

In contrast, if BPA raised its proposed rates to include the cost of potential fish 
and wildlife measures such as partial dam removal, BPA's power rate would still 
be 25% below the projected market rate for electricity. Instead of adopting such a 
prudent business-like approach to setting its rates, however, BPA is playing a risky 
game of chance that threatens the region's environment and U.S. taxpayers dollars. 

Paying for fish and wildlife protection and restoration measures associated with 
hydroelectric dams should be fully incorporated as a regular cost of doing business. 
Numerous non-federal utilities in the Pacific Northwest have successfully addressed 
the fish and wildlife impacts of dams they own and operate. For example the Avista 
Corporation recently reached a settlement agreement for two large dams it owns on 
the Clark Fork River which generate roughly 60% of the investor owned utility's 
total hydropower. The settlement agreement provides for the relicensing of the 
dams, with Avista funding 27 specific environmental protection and restoration 
measures to mitigate impacts caused by those dams. BPA must live up to the same 
standards required of nonfederal utilities. 

In addition, since major cost-related decisions, particularly those associated with 
ESA and CWA requirements, likely will occur after BPA sets its initial rates, the 
agency's reserve target must be robust enough to assure that BPA has ample re- 
sources to meet these future obligations without disruptive rate changes. BPA has 
not provided any detailed analysis of its ability to fund long-term fish and wildlife 
costs and meet it treasury payment obligations after 2006. The agency cannot afford 
to set such low rates in the upcoming five year subscription period that it is unable 
to meet its obligations in the next five year period. 

As recent headlines in Northwest newspapers have highlighted, there is intense 
competition among investor owned utilities, public utilities, and direct service indus- 
try customers for the "right" to purchase power from BPA. This strong demand posi- 
tions BPA to ensure that its rates for the upcoming five year contract period cover 
all its costs and accumulate ample reserves to meet its future costs. BPA can and 
should raise its rates enough to fully fund all its potential obligations while still re- 
maining extremely competitive in the marketplace. 

In summary, FoE urges the Committee to reform the operations of BPA and the 
other PMAs to address the significant impacts these federal agencies have on the 
electric market, the natural environment, and U.S. taxpayers. 

Thank you again for the opportunity to present our views, and I would be happy 
to respond to any questions the committee may have. 

Mr. Barton. Thank you, Mr. Cantrell. 

The Chair recognizes himself on behalf of the entire sub- 
committee, to ask questions of this panel. 

As our DOE representative, Mr. Mazur, we have looked at the 
administration bill that has been proposed. I would assume that 
you either had input into it, or are at least cognizant what is in 
it with respect to the Bonneville Power Administration. 

We understand that the Regional Review Commission, who was 
put together by the four States and their Governors, made a deci- 
sion that Bonneville should not be able to sell to additional retail 
consumers. That Commission also made a decision that Bonneville 
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should not be able to acquire new generation capacity, except 
where its wholesale customers were willing to assume the risk of 
the investment of that new capacity. 

However, in the administration bill, neither of those rec- 
ommendations— as we read the administration bill— are adopted. 
Can you comment on why not? 

Mr. Mazur. I think the administration bill adopts a large frac- 
tion of the recommendations that were included in the report. In 
this case, we think there is no need for those restrictions in this 
legislation. This legislation is intended to create the climate for 
competition in the electricity industry. We think Bonneville has no 
plans to acquire assets, or to expand their operations. The Depart- 
ment has sufficient oversight of Bonneville— and so does Congress, 
for that matter— to ensure that occurs. So it is not necessary to 
have such restrictions in the legislation. 

Mr. Barton. Again, we understand the conditions you are here 
under. You are not the Secretary of Energy, the President, or the 
Vice President. Based on what you just said, we can assume that 
the Clinton administration's position is that the Federal Govern- 
ment should sell at retail, because Bonneville is a Federal agency. 

Mr. Mazur. Hmmm. 

Mr. Barton. I promised you before the hearing that there is a 
friendly audience here. So we are not trying to get into anything 
that causes a big issue. There are a lot of members of the sub- 
committee that think, to the extent possible, we ought to get the 
Government out of generation and transmission and selling elec- 
tricity. We know that is not going to be totally possible. 

So you have the Governors of four States make recommendations 
that, at least, prospectively tend toward the situation that any new 
generation is going to be privately owned. At the retail level, you 
are not going to have additional retail sales from the Federal agen- 
cy. It just seems odd that the administration would— if not go 
against those positions— not adopt them. 

Mr. Mazur. I guess I don't see it as odd in the sense of crafting 
legislation to restructure the entire electricity industry. 

Mr. Barton. You really need to speak into the microphone. 

Mr. Mazur. Crafting legislation to restructure the electricity in- 
dustry, you don't need to nail down every single detail as you go 
along. Part of what we are doing here is to try to have a set of 
rules for the road that would encourage competition for the entire 
industry. The expectation is that Bonneville, over time, will not ex- 
pand their generating resources. And as additional competitors 
come into the market, Bonneville will become a relatively smaller 
player in the region. We didn't think there was need to legislate 
that. 

Mr. Barton. Okay. Mr. Amos, are you just representing Rey- 
nolds Aluminum, or do you represent a larger industrial consumer 
group? 

Mr. Amos. No, sir. I am here just for Reynolds. 

Mr. Barton. Okay. Now, I just scanned your written testimony, 
but I listened fairly closely to your oral testimony. If I understood 
your oral comments, I would conclude that Bonneville has basically 
said, "We appreciate what you have done for all these years, but 
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we are not going to go out of our way to work with you in the fu- 
ture." Is that a fair summarization of what you said? 

Mr. Amos. I think that on behalf of Reynolds Metals Company, 
we want to build on a relationship with Bonneville where we have 
bought all of our requirements from them from day one. I think 
that we will be successful in continuing to do business with Bonne- 
ville. But the bottom line is that we were told last fall, and cer- 
tainly up through February, that the DSI load— the direct service 
industry load— would not be served until the public and others got 
what they wanted. 

Mr. Barton. So now do you support in the pending issue? Hope- 
fully it is going to result in legislation that becomes law. Reynolds 
wants the right to go outside Bonneville and directly contract, or 
at least negotiate, for wholesale electricity. 

Mr. Amos. I will deforced to if I cannot buy from Bonneville. My 
preference is to continue. 

Mr. Barton. I want to know if you want that right. If I were to 
tell you, right now, we will draft the bill however you want it and 
the President will sign it, what would you want me to draft? 

Mr. Savage. I would want the freedom to buy wherever I could 
get the lowest-cost energy. 

Mr. Barton. That is the right answer. 

I want to go back to Mr. Mazur, here. Under the current law, the 
FERC has limited authority to review the wholesale rates charged 
by Western, Southwestern, and Southeastern power marketing ad- 
ministrations. FERC's authority is limited to approving or dis- 
approving a proposed wholesale rate. That authority is delegated to 
FERC by the Department of E nergy. 

Under current law FERC lacks statutory authority to approve 
rates, generally. Is it the administration's position that the FERC 
should have statutory authority to set PMA wholesale rates, in- 
cluding the ability to modify proposed rates in order to ensure full 
cost recovery? 

Mr. Mazur. No, is not the administration's position. 

Mr. Barton. I beg your pardon? 

Mr. Mazur. No. 

Mr. Barton. It is not the administration's position. 

Okay, this is to Mr. Savage and Mr. Cantrell. There are some in 
the Bonneville service region that oppose a transmission surcharge 
on the grounds that the preference customers receive more benefits 
from Bonneville's low-cost hydropower system than they did. Were 
preference customers the only beneficiaries of the Bonneville sys- 
tem; or did the independently investor-owned utilities and DSI's 
also benefit significantly? That is a staff question. You can tell 
when I am reading a question. But I have asked it. I hope you all 
can understand it to give me an answer. 

Mr. Savage. Mr. Chairman, I think historically the DSI's have 
received power from Bonneville. The residential customers of the 
investor-owned utilities have received benefits in the form of sort 
of a bill-credit mechanism called the residential exchange. It is a 
cash credit, as opposed to direct power, which is being proposed 
under the current proposal. To that extent, I think, there have 
been historical benefits associated with those two entities, just as 
with the public agencies. 
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Let me go back to the proposal. Let me start with the premise. 
Being a Transition Board member, one of my charges is to forge 
consensus 

Mr. Barton. Good luck. 

Mr. Savage, [continuing] including the parties. So we have been 
working with the parties to continue to winnow down the dif- 
ferences, particularly in these emergency costs funding. I want to 
make the statement that if we do all this right, none of these— 
whether it is a transmission surcharge or a power rate adjust- 
ment— should ever be triggered. 

I think, right now, the difference is that we believe a power rate 
adjustment should go first, if there is one. I think what is at issue 
is where is it capped? Beyond that, at least with our initial pro- 
posal— and we are still working with parties; still exploring other 
options— is that a transmission surcharge would be subject to re- 
view and approval by FERC. They would take a look on how that 
charge is set and what form of charge. I don't know if that answers 
your question. 

Mr. Barton. Yes, that is helpful. Let me ask you another ques- 
tion. Your testimony talks about some river governance issues. 
That is really outside the scope of our legislation. No. 1. No. 2, 
there is no consensus on that issue. So is it appropriate— and I 
hope the answer to this is, "yes"— that we go ahead some of the 
electricity issues, and leave the river governance issues to other 
people? 

Mr. Savage. I raised the river governance issue because it was 
a fundamental part of the discussions in the comprehensive review. 
But for purposes of your discussion, no. 

Mr. Barton. Okay. I want to ask Mr. Amos, because I don't un- 
derstand this, define for me what a preference customer is under 
the Bonneville definition? 

Mr. Savage. I would really rather defer that to] ack Robertson, 
who is here from Bonneville. 

Mr. Barton. If you will state your name and your title for the 
record. 

Mr. Robertson. Good afternoon, Mr. Chairman. I am] ack Rob- 
ertson. I am Deputy Administrator of Bonneville. Preference was 
created, by statute, in the Congress. Under Federal law, we give 
preference to public utilities, municipalities, and co-ops for first 
right for the power from the Federal Columbia River Power Sys- 
tem. Over the course of time, preference and access to DSI's have 
changed under contracts and under provisions of law. 

Mr. Barton. Thank you. So now that I know what a preference 
customer is, I have one before me here. Mr. Eldredge, I think rep- 
resents a city in Idaho. I assume you are a preference customer? 

Mr. Eldredge. We are, indeed. 

Mr. Barton. Okay. Some would argue that preference customers, 
like yourself, should be responsible for Bonneville's debts, because 
they receive most of the benefits of Bonneville's low-cost hydro- 
power system. What do you say to that? 

Mr. Eldredge. Well, we have been paying the debt for 40 years. 
The debt on Bonneville's system consists of two parts. One is the 
part, of course, for the generation. The other is the part for the 
transmission system. We have been paying our part of the genera- 
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tion debt for as long as we have had a contract with BPA. We also 
are paying part of the debt for the transmission system, although 
my particular city does not get Bonneville transmission service. 
Our transmission comes through Pacificorp. 

Mr. Barton. But you do get power transmitted to you that is 
generated by Bonneville, is that correct? 

Mr. Eldredge. That is correct. So we are what is know as a GTA 
customer— general transfer agreement— customer. So we are, per- 
haps indirectly, paying both sides of the debt. 

Now as far as who should pay the debt, I think all customers of 
BPA, including those who use the transmission system, have bene- 
fited from BPA, and therefore, should be responsible for paying the 
debt for that system. 

Mr. Barton. Now, was your city a part of this regional review? 

Mr. Eldredge. Yes, we were. 

Mr. Barton. Okay. Does your city council wish to have the same 
right that Mr. Amos said that his company wishes to have— that 
is, the right to go out and try to find the best deal possible, wheth- 
er it is inside or outside the current system? 

Mr. Eldredge. Well, as a matter of fact, we do. BPA renegoti- 
ated our contract a couple of years ago. At that time they allowed 
us to buy up to 25 percent of our net needs on the open market. 
We have been doing that now, for almost 2 years. We have found 
that, oftentimes, the lowest cost alternative supplier is, in fact, 
BPA. 

Mr. Barton. Right. 

Mr. Eldredge. We have also found that it is sometimes an lOU. 
We have developed relationships with other utilities. We have 
joined a group in Utah called Utah Associated Municipal Power 
Systems. We have been exploring, in the market, different ways to 
raiuce our costs. So we have been doing that. 

Mr. Barton. Okay. If you notice a pattern, I am kind of working 
my way down here. I am trying to be an equal opportunity ques- 
tioner. 

Mr. Litchfield, your testimony expresses concern that Bonne- 
ville's subscription process will preempt legislative change. I quote, 
"Congress should act now to ensure that Bonneville does not pre- 
empt Federal Power Act regulation through contracts." So what do 
you suggest that we do? 

Mr. Litchfield. I suggest that this process, and in the process 
of drafting the legislation, it is important to make sure that Bonne- 
ville is aware of the changes and is not doing things in its con- 
tracting that would interfere with implementation of the restruc- 
turing legislation that you are debating. 

There is a great number of business decisions that Bonneville is 
forced to make and has to make in the near future. We understand 
that. We are just particularly concerned that if they do them very 
expansively, by contract th^ could significantly constrain imple- 
mentation of Federal statutes restructuring Bonneville. 

Mr. Barton. Could you briefly— and I mean briefly— either you 
or the gentleman who is the Deputy Administrator, explain the 
Bonneville subscription process? I am not real familiar with it. 

Mr. Litchfield. I would be happy to do that, j ack. 
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Basically, Bonneville enters into power contracts to sell power to 
customers in the Northwest. With the passage of the Northwest 
Power Act in 1980, they entered into 20-year contracts for sale of 
power. I n 2001, those contracts expire. 

The contracts, at that time, were a general umbrella contract. 
They involved no longer than 5-year rate commitments. So the cus- 
tomers in the Northwest that signed up for Bonneville power— pri- 
marily the DSI's and the preference utilities— had access to it. My 
clients did not. They signed contracts where they would pay the 
cost of power set by Bonneville in their rate cases, over the 20-year 
period. 

In 2001, the deal is up. And everyone needs to redefine who is 
going contract for Bonneville power. The preference customers will 
be offered first subscription right. So the word "subscription" is 
meant to convey that you are given an opportunity to subscribe for 
Bonneville Power under certain statutory restrictions. If you take 
that right, you can sign and contract and get service from Bonne- 
ville. If you decline to take the right, then it will move on to some 
other class of customers. 

What Bonneville has proposed is to deal first with the preference 
customers, the public utilities that desire power from Bonneville. 
When they have satisfied their requirements, they will then move 
to 1,000 megawatts of customers of investor-own^ utilities. Resi- 
dential and small farm customers, will then be allowed to contract 
for power. When they have been satisfied, if there power remain- 
ing, they will then offer it to the DSI 's for sale. So that subscription 
process is what Bonneville is proposing to implement here, shortly. 

Mr. Barton. Well, what percent of Bonneville's current gener- 
ating capacity is committed to these subscription contracts that are 
in effect right now? Do you know the answer to that? 

Mr. Robertson. All of our firm generating capacity is basically 
committed to the northwest region. There are some surplus sales 
that go outside the region that will be recallable within a certain 
number of years, by law. The real question here is how is the re- 
allocation, or the resubscription, of that power is going to occur in 
the 5 years from 2001-2006. Actually, I think Mr. Litchfield's de- 
scription is quite good. 

Mr. Barton. But you have 100 percent of available, plus peak ca- 
pacity, committed on a 20-year contract, with a 5-year renegoti- 
ation for price? 

Mr. Robertson. We sell power on a firm basis, assuming critical 
water. In other words, we assume the worst water years on 
record— a sequence of them— and we say that we will have that 
reasonably available on a firm basis. What we sell in that subscrip- 
tion is that firm amount of water available in critical years. If you 
add it all together, it is about 8,000 megawatts. We have presold 
some of that amount. 

There is a big question about average water years. I n an average 
water year, another 2,000 megawatts of power comes down the 
river. In a really heavy year, another 2,000 can come down the 
river. So, basically we subscribe the critical or guaranteed water 
condition of the river. Anything that is left over, we sell to regional 
parties. 



Ill 


Mr. Barton. What percent of your generating capacity is hydro- 
electric? You have some nuclear capacity. 

Mr. Robertson. Ninety percent is hydroelectric; approximately 
10 percent is nuclear with one nuclear plant. 

Mr. Barton. How do you sell your non-hydro-based power? 

Mr. Robertson. The nuclear plant is considered part of the Fed- 
eral Columbia River Power System. It is sold as part of an inte- 
grated group, on a firm basis too, in the sequence described by Mr. 
Litchfield. 

Mr. Barton. Okay. I was going to ask Mr. Cantrell a question. 
You talk about that you think the power ought to be sold at market 
rate. How does your group define market rate? 

Mr. Cantrell. The market rate would be defined— there is a 
number of ways. There are commodity markets in electricity. There 
is what is called the "COB"— the California/Oregon Border— where 
there is a price set on a regular basis. So similar to what if one 
of Mr. Litchfield's clients went and wanted to sign a contract with 
an energy supplier over a long-term basis, they would negotiate a 
contract. They would put out a requests for bid, or what have you. 

We are suggesting that Bonneville can adopt a similar approach. 
We are not talking about privatizing Bonneville. As was pointed 
out, there would be a hugely complex process of trying to com- 
pletely privatize the Federal electric utilities. But having them sell 
their electricity at market rates is, we feel, a useful and valuable 
step toward not only making the price of the power reflective of the 
cost going into it, but also generating revenues that could go to- 
ward a number of things. 

Again, H.R. 1486, sponsored by Mr. Franks and Mr. Meehan, 
talks about the difference between the costs and the market rate. 
Half of that would go toward the Treasury repayment; 35 percent 
would go to fish and wildlife mitigation and restoration costs; and 
15 percent would go into renewable energy development. 

Mr. Barton. Wdl 

Mr. Eldredge. Mr. Chairman, if I might add there? I think that 
your question is a fundamental one, in that the rate that is set in 
the region is primarily set in reaction to what rate Bonneville has 
set. When you own 40 percent of the generation in the region with 
one entity, you essentially make the market. So I think that it is 
going to be much more difficult to establish what the market rate 
is, when Bonneville owns so much of it. 

Mr. Barton. Well, the point that I was trying to make is a mar- 
ket rate is based on cost, and God blessed the Northwest with hy- 
droelectric resources that the Federal Government saw fit to uti- 
lize. Even in a privatized situation, there are going to be lower-cost 
generators in the Northwest. So the market price will be lower. 

I mean, Texas was blessed with oil and gas. I can buy gasoline 
for 90 cents a gallon in Texas because it is pumped out of the 
ground there; refined there, and we don't pay the transportation 
charges. Each region has a natural advantage. In the Northwest 
region it is hydroelectric power. I don't see a problem with low 
costs in the region where the power is generated. 

So when we talk about these market averages, we start throwing 
in national averages and stuff. Some of the regions of the country 
don't have the natural resources that the Northwest does. I don't 
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want there to be a lot of extraneous factors put into what a market 
price is. That is why I was asking what Mr. Cantrell's organization 
defined as market price. That is all. But I think your point is an 
excellent one. 

We have a vote on the floor. 

Mr. Robertson. Mr. Chairman? I just wanted to add a comment 
on the market-based issue. 

Mr. Barton. Okay. 

Mr. Robertson. It is a complex issue for a hydro system as we 
have. There are many, many products, and many, many markets. 

J ust 2 years ago, Bonneville, you may have heard, faced signifi- 
cant market challenges and was in some trouble. We cut $600 mil- 
lion in costs and really tried to get lean and mean again. We think 
we succeeded. 

Mr. Barton. Well not mean; lean. 

Mr. Robertson. We are meaner than we were. I resent, by the 
way, the Ronald McDonald analogy earlier. 

But, the point is, 2 or 3 years ago, if you had asked the question 
about us going to market; the market was below our price, at that 
point. Had BPA been at the market price, it would have generated 
substantially less revenue. So, we hope we will stay below market. 
We expect that, but it is a volatile market on the West Coast. No 
one can be certain, in a complex, volatile market with a 
hydrosystem included, just exactly what the market will look like. 

Mr. Barton. I actually think that if we went to market— to use 
his term— the price would go down. I think that anybody that has 
a monopoly, no matter how lean— and to use your term— mean you 
try to be, you are going to have some costs that would not be there 
if you were in a truly competitive environment. So market price of 
the Northwest— you are probably going to have lower prices. 

Mr. Cantrell. Mr. Chairman? If I may just add one thought. Re- 
gardless of how one chooses to define market price and ease or dif- 
ficulty of achieving it, at minimum— as I think I tried to convey in 
my testimony— we feel strongly that there are a number of costs: 
the actual costs to Bonneville; current ones that are being incurred 
that are passed on to either ratepayers, or at the expense of the 
environment, through fish and wildlife, air quality or water quality, 
as well as the potential future costs. 

One example is that for fish and wildlife there are 13 different 
alternatives being considered for Endangered Species Act restora- 
tion activities in the Snake River. Bonneville's own analysis says 
of those 13, under their current rate proposal, only one of those 
would be able to have been funded, and have the Treasury pay- 
ment made in high likelihood. They have a probability rating. They 
are still working through this. The most recent computer model 
that Bonneville generated, dated April 21, indicated that only one 
of the 13 would meet the Treasury repayment probability that I 
think all Members of Congress, as well as Bonneville, want to 
achieve. 

Mr. Barton. Good, thank you. Okay. Last question to Mr. 
Mazur. 

Mr. Robertson. Mr. Chairman, could I just pick up on that 
point? It is important that you understand that. We would like to 
submit to the record the data associated with our probabilities of 
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meeting fish and wildlife obligations. We take our fish and wildlife 
obligations quite seriously. 

[The following was received for the record:] 

The Boneville Power Administration is pianning its power rate case based on the 
Fish and Wiidiife F unding Principies adopted as administration poiicy in September 
of 1998. These Principies guide Bonneviiie to set its rates to ensure a statisticai 
probabiiity of meeting its Treasury payments of 80 to 88%, whiie considering the 
fuii range of thirteen aiternatives noted by Mr. Cantreii. 

Mr. Barton. Well, that is outside. You are welcome; we will put 
in the record— that is outside the scope of our committee and our 
hearing. Those are significant issues. I would be very surprised if 
we addressed those kinds of issues in this bill. 

Mr. Robertson. The most important point is that we feel con- 
fident that we can meet our obligations for fish and wildlife. There- 
fore, we feel that we will not, in all likelihood, be triggering some 
of the aspects that are put in the provisions of the bill that have 
controversy in the region. That is really how it connects. 

Mr. Barton. Okay. I want to ask the last question— I have got 
to go vote here in about 10 minutes— to Mr. Mazur: Do you support 
a public preference for the Bonneville Power Administration to sell 
outside the region of the Bonneville region? 

Mr. Mazur. We believe that Bonneville should be able to main- 
tain its existing preference power customers: the municipalities, 
the co-ops, and so on. We also think they should be able to sell re- 
tail to their existing retail customers. 

Mr. Barton. Okay, now I also want to ask you that same ques- 
tion on the Tennessee Valley Authority. I know this is a Bonneville 
panel, but you do represent the Department of Energy. Should the 
TVA be able to have power sales outside the region to public pref- 
erence customers? 

Mr. Mazur. The administration's bill is pretty clear on TVA. We 
support a symmetric treatment for competition in TVA, where in 
2003 the fence goes down in both directions. 

Mr. Barton. So you have a different position on Bonneville than 
you do on TVA? 

Mr. Mazur. In part, that reflects the fact that TVA would like 
to expand their operations, and Bonneville seems fairly content. 

Mr. Barton. But if we want to be consistent in a national com- 
prehensive bill, shouldn't we be consistent in how we approach the 
various Federal electric utilities, and their various marketing strat- 
egies and abilities? 

Mr. Mazur. I think what we tried to do in this bill was to ac- 
knowledge the different historical situations that all the different 
PMAs find themselves in. Bonneville is in a somewhat different sit- 
uation than TVA. We think our proposal reflects that. 

Mr. Barton. Okay. I want to thank this panel. We will have ad- 
ditional written questions. We ask that you reply very quickly, be- 
cause we have several more hearings; but we hope to begin to put 
together a comprehensive package within the next month, or 
month-and-a-half. 

The next hearing is next Thursday. Our working group is next 
Tuesday. This hearing is adjourned. 

[Whereupon at 1:43 p.m., the subcommittee was adjourned.] 
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Largent, Burr, Whitfield, Norwood, Shimkus, Wilson, Shadegg, 
Pickering, Bryant, Ehrlich, Bliley (ex officio). Hall, McCarthy, Saw- 
yer, Markey, Pallone, Brown, Rush, Wynn, Strickland, Deutsch, 
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Staff present: Cathy Van Way, majority counsel; Joe Kelliher, 
majority counsel; Curry Hagerty, majority counsel; j eff Krilla, ma- 
jority counsel; Miriam Erickson, majority counsel; Donn Salvosa, 
legislative clerk; Sue Sheridan, minority counsel; and Rick Kessler, 
minority professional staff member. 

Mr. Shimkus [presiding]. Will the Subcommittee on Energy and 
Power come to order. I would like to welcome you all here. Mr. Bar- 
ton will be a few minutes late, so he has left the committee in able 
hands, or at least in Republican hands, and we would like to thank 
you all for attending. 

The subject of this hearing is electricity competition, PURPA, 
stranded costs and the environment. And I would like to recognize 
myself for 4 or 5 minutes. Chairman Barton is very specific on 
these 5 minutes. 

I am looking forward to the testimony today, particularly the wit- 
nesses who are clamoring for more environmental regulations in 
the restructuring effort. I think it is important to acknowledge that 
those who are quick to attack the so-called grandfather^ coal 
plants in Illinois and the Midwest also coincidentally have high- 
priced generation of their own. It just makes me wonder if the so- 
called environmentalists are really interested in protecting our air 
quality or making a buck. 

I think this is a good hearing today because I think what we will 
find out is that in a restructured environment, when efficiencies 
are going to be required of the utilities to compete, that that will 
bring more environmental benefits than what we can do by legis- 
lating on our own. I think the record will speak for that. 

( 115 ) 



116 


With that, I am going to close my opening statement and then 
ask for Mr. Hall, the ranking member, for his statement. He is rec- 
ognized for 5 minutes. 

Mr. Hall. Mr. Chairman, I thank you and members of the com- 
mittee. Today, of course, is another in a series of hearings, one that 
is particularly important, I think, dealing with issues involving the 
thing that we have talked about from the beginning, stranded 
costs, repeal of PURPA, and environmental issues, as the chairman 
has poi nted out. 

On stranded costs, I note that our witnesses vary widely in their 
views on the appropriateness of stranded cost recovery. However, 

I have noted that as the States have acted, and for the most part 
acted responsibly, in their determination on stranded costs recov- 
ery, the arguments have become less vocal at the Federal level. 

I have great faith in the States to do the right thing, and we 
ought to be the least intrusive that we can be in this issue on the 
States. It seems to me that our guiding principle ought to be that 
if we are responsible for the incurring of the costs, then we have 
an obligation for the incurring of the stranded costs, costs that are 
legitimately, verifiably, and prudently incurred. This has gone on 
long enough for all of the them out there to have looked at their 
stranded costs. They have due notice that stranded costs and how 
they are proved up is going to be very important. It is the largest 
financial issue that we have had since I have been in this Con- 
gress, which means that there is enough money to be fair with the 
people that have provided us gracious living back through the ages 
pursuant to the contract that they had with this government. 

So I don't see any reason not to be fair with them. I don't see 
any reason to be overly generous with them. I see a reason to take 
the testimony that we are taking here, to listen to the testimony. 
And for those of you who are here who have different opinions, you 
are rendering us a great service because then we get to look at all 
issues as folks that are more conversant with the facts of this legis- 
lation than we are. That is the way that we put a bill together. 

I think, Mr. Chairman, we can largely remove ourselves from 
this obligation if we bury once and for all time this notion of impos- 
ing mandates on the States and a date certain by which they have 
to be carried out. PURPA presents a special case. Utilities incur 
significant obligations under a Federal law carried out by the 
States. We need to examine carefully how the States are providing 
for PURPA, stranded cost recovery, and what needs to be done to 
ensure that appropriately incurr^ costs are recovered. Then we 
will turn our attention to environmental issues, and the acting 
chairman addressed that very well. 

Finally, Mr. Chairman, I want to take note of two close cases 
that bear close scrutiny by this committee, the decision last week 
by the DC Circuit Court of Appeals that ruled that the EPA has 
exceeded its authority in issuing certain air quality standards and 
that Congress has unconstitutionally delegated too much authority 
to the EPA, and a decision from the Eighth Circuit Court of Ap- 
peals in which the court raised the question of whether States can 
favor a utility's native load and curtailment situation without being 
in conflict with interstate commerce laws or whether they have to 
treat all transmission equally. 
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I think those are important cases, i tend to agree with the posi- 
tion that the court at this ievei has taken and wouid be anxious 
to foiiow it. The iatter case that i discussed, which wiii iikeiy have 
more direct impiications on any utiiity restructuring iegisiation we 
might address, may raise a number of important questions about 
the extent of FERC's authority to bring about a workabiy competi- 
tive whoiesaie eiectricity market, if it is our intent to iegisiate be- 
fore aii appeais are exhausted, and i assume that it is, then we 
need to take the time to carefuiiy consider the questions raised by 
the eighth circuit before we assume that we know what FERC's au- 
thority is now and what needs to be done to change it if it needs 
to be changed. As this court decision indicates, the ground may be 
shifting from us. 

i think as a committee we have aii of the questions that need to 
be addressed deariy in mind. We just don't have the answers. Let's 
be sure that we are right and go ahead, i yieid back the baiance 
of my time. 

Mr. Barton. Thank you. Congressman Fiaii, for that opening 
statement, i appreciate you and Congressman Shimkus starting 
the hearing on time, i was uncharacteristicaiiy deiayed. 

The Chair wouid recognize the distinguished fuii committee 
chairman, Mr. Biiiey, if he wishes to make an opening statement. 

Chairman Bliley. Thank you, Mr. Chairman, i commend you for 
hoiding this hearing focusing on three issues, the Pubiic Utiiity 
Reguiatory Poiicies Act of 1978, PURPA; stranded costs; and the 
environment. Aii thee issues are important and must be considered 
when drafting a comprehensive eiectricity biii. 

PURPA grew out of the oii crisis that gripped our country in the 
eariy 1970's. it was one of five pieces of iegisiation enacted as the 
Nationai Energy Act of 1978 with the intent to encourage both en- 
ergy efficiency and greater diversity in the suppiy of eiectricity. 

Those were and are iaudabie objectives, yet some provisions of 
the act had unintended consequences. One such consequence was 
an incrementai change from traditionai cost-based to market-based 
pricing of eiectricity suppiies, at ieast in the whoiesaie markets. 
That was a good consequence, disproving the myth that generation 
was a naturai monopoiy. 

i mpiementation of PURPA has not been entireiy successfui. As 
we move to enact the comprehensive restructuring, a biii reforming 
PURPA is in order. 

With respect to today's focus on stranded costs, i am interested 
to hear from the witnesses. Stranded costs are costs that couid not 
be recovered in a competitive market. Competition doesn't create 
uneconomic costs, it just makes them apparent. As i understand it, 
the 21 States that have opened their markets to competition have 
provided a fair opportunity for utiiities to recover their stranded 
costs. They have ai ready done aii the heavy iifting on this issue, 
and that is proper as they are in the best position to make these 
determinations, i commend the States for this. 

Finaiiy, i do not beiieve aiiowing consumers to choose their 
power suppiy wouid be harmfui to the environment, i n fact, the op- 
posite is true, innovation is a fundamentai benefit of competition, 
i am convinced that retaii competition ieads to new environmentai 
innovations. Today's eiectric power industry is not as efficient as it 
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can be. Competitive markets will foster competitive and flexible 
generators, such as gas-fired turbines that burn cleaner. Competi- 
tion will also stimulate the use of technologies and services. The 
marketing of green power to consumers is one such innovative 
service made possible by competition. In addition, new technology 
such as real-time metering allow consumers to adjust their con- 
sumption pattern based on price. This helps the cost of conserva- 
tion. A competitive electricity power market is good for the environ- 
ment. 

I thank you, Mr. Chairman, and again commend you for holding 
this hearing I look forward to hearing the testimony of the wit- 
nesses. 

Mr. Barton. Does that conclude your statement? 

Chairman Bliley. Yes. 

Mr. Barton. The Chair would recognize the distinguished rank- 
ing member of the full committee, Mr. Dingell, for an opening 
statement. 

Mr. Dingell. I thank you for your courtesy. 

Mr. Barton. You need to make sure your microphone is on, Mr. 
Dingell. 

Mr. Dingell. Since I said something else, I will say it again. Mr. 
Chairman, I want to thank you for your courtesy to me. I am al- 
ways appreciative of your kindness. 

Mr. Barton. Do you ever not say something nice, Mr. Dingell? 

Mr. Dingell. I have said not nice things. I don't remember ever 
saying it to you. 

Having made those observations, I believe that you are to be 
commended for holding this hearing because there are many con- 
troversial issues and most contentious questions involved in the de- 
bate over l^islation to restructure the electric utility industry, 
none more difficult than those which lie before us. 

Stranded costs have been an important element of nearly every 
State retail competition plan to date. In all but one State, we 
should note, stranded costs recovery has been an essential part of 
the bargain. There is one noteworthy exception: New Hampshire. 
The decisions of New Hampshire are now tied up in litigation over 
this very issue. I think that is a good warning to us. 

When States address stranded costs, there are no difficult juris- 
dictional issues to resolve. Retail rates have long been considered 
the responsibility of the States. State competition plans bring to- 
gether all affected parties; consumers, utilities. State regulators of 
all disciplines in the same forum at the same time to address the 
questions which are involved here. Negotiations ensue, and the 
parties have a natural interest in identifying and accommodating 
each other's concerns. As a result the best forum and the best deci- 
sion are provided there. 

But at the Federal level, we find that the issue is different. 
Stranded costs pose quite a dilemma. Federal legislation to man- 
date or simply encourage retail competition directly or indirectly 
can give rise to stranded costs and quite possibly some Tucker Act 
questions, something with which this committee is becoming in- 
creasingly familiar, but it may seem logical to require that such 
problems may be addressed in the same legislation. 
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The States have serious questions about federally mandated 
treatment of stranded costs. They may not indeed like what it is 
that we tell them to do, nor may the utilities, but it may seem log- 
ical to require such problems to be addressed in the same legisla- 
tion. The States, I think, are to be properly commended for their 
worry over this matter, and we should listen to them. 

There are further significant legal and policy questions about 
how the Congress might provide for recovery of stranded costs that 
are currently recoverable in State-regulated retail sales. All of this 
is puzzling to me. The stock conclusion amongst those who would 
mandate retail competition is to require the States to adopt com- 
petition and then to courteously defer to the expertise and the re- 
sponsibility of the States in cleaning up the resulting mess. This 
is a most curious approach. We say, go out and make a mess, and 
then we will let you clean it up. Or we might say, we will make 
the mess, and we will let you clean it up. 

I question the wisdom of this approach, and I am sure this issue 
is going to figure prominently in the committee's further consider- 
ation of restructuring legislation. 

With respect to the environment, there have been a number of 
major developments since this committee last visited these issues 
in March 1996. Since that time 18 States have restructured their 
electric utility industry; the administration, the former sub- 
committee chairman, and many others have introduced Federal re- 
structuring legislation including legislation specifically addressing 
environmental issues; and ERA and FERC have had key actions 
under the Clean Air Act and the Energy Policy Act overturned by 
the courts which is going to leave something probably of a mess ei- 
ther for those agencies, for the State utility regulators and the 
State environmental regulators, but also for this committee prob- 
ably and the Congress. 

Two fundamental questions are raised when we consider the en- 
vironmental issues that relate to utility structuring: First, what are 
the environmental consequences, whether intend^ or not, of spe- 
cific deregulating proposals? Second, should there be an explicit en- 
vironmental component of restructuring legislation, and of what 
should it consist? 

As to specific issues, what is the role of renewable energy tech- 
nologies in a competitive market? Those who would like to see the 
Federal Government continue to support the use of such tech- 
nologies have argued for the inclusion of a new device, the Renew- 
able Portfolio Standard, RPS, in Federal restructuring legislation 
that would require a certain percentage of any supplier's electricity 
to be generated by renewable resources. This approach has gotten 
the support of the administration, the former chairman of this sub- 
committee, some States, and many others. Many others oppose this 
concept for a variety of reasons, not the least of which is that it 
is not well understood. 

But even amongst those who have adopted this approach, there 
is a fair amount of disagreement over the details of a renewables 
standard. Such providers would be required to have what percent 
of their electricity supply to be from renewable resources? We could 
have a grand battle over that; 2, 7, 10, 20 percent? What will be 
the number? Should there be a required percentage increase over 
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time? And if so, what is the appropriate rate for increase? Should 
an RPS be a permanent fixture in the law, or should it sunset? 
Should an RPS count waste energy or hydroelectric projects as re- 
newables? Should TVA, the PMAs, municipal utilities and rural co- 
operatives be covered by RPS? What would be the relationship be- 
tween the investor-owned utilities if— and the munis and the co-ops 
and the publics if we go this direction? 

I would remind you that I was a major sponsor of PURPA, which 
had a lot of this in and which has aroused wide criticism not only 
of the substance, but of the fact that the Congress did this. I would 
hope that the panels today would be able to shed light on this mat- 
ter and that those who are pushing this idea will perhaps be able 
to defend it. It would be interesting to listen to. 

Another interesting issue is whether or not the restructuring leg- 
islation should require electricity providers to disclose certain infor- 
mation about their generation sources and their impact on the en- 
vironment. This is called green labeling. Some States, some sectors 
in the industry, and others have supported it, but here, too, there 
are disagreements about the scope and the depth of the informa- 
tion being disclosed and how should it be disclosed and by whom. 
And if we have all of this disclosure, are we going to neki some 
truth-in-labeling requirement so that we can tell who is lying and 
who is telling the truth? I am interested in how or if our panels 
will think that green labeling should be pursued. 

A third issue is the future of programs to promote energy effi- 
ciency and conservation, or what we would call the demand side of 
management. While many States require utilities to undertake pro- 
grams that promote energy efficiency, the fate of these programs is 
unclear in a competitive electricity market. One proposed solution 
is a charge that would be placed on all customers and used to fund 
energy efficiency and conservation programs. The administration's 
legislation, which is largely a reregulation bill, has such a proposal, 
and it proposes that revenue from such a charge be placed into a 
public benefit fund which would be dispersed to the States so that 
they could pay for energy efficiency and conservation programs. 

This raises a lot of interesting questions. Are we looking here at 
another source of revenue that could be diverted by the appropri- 
ators and by the budgeteers and to not be spent on what we have 
intended it should be spent for? 

Mr. Barton. Will the gentleman yield? The Chair would remind 
the distinguished gentleman that opening statements are supposed 
to be 5 minutes or less. 

Mr. Dingell. You have been most generous, Mr. Chairman. I 
hope that some of these questions will be read in my statement. I 
will ask unanimous consent that it be inserted into the record, be- 
cause I know that you are concerned that we get a good record. 
And I hope that all here, including the audience, will read it be- 
cause there is much wisdom here, and it would be helpful. 

Mr. Barton. We will put the next 10 minutes of questions into 
the record, Mr. Dingell. 

Mr. Dingell. It will be helpful, I think, in sinking this bill. 
Thank you, Mr. Chairman. 

Mr. Barton. Your questions are well put. We understand. We 
hope it floats the bill also. 
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[The prepared statement of Hon. J ohn D. Dingell follows:] 

Prepared Statement of Hon. J ohn D. Dingell, a Representative in Congress 
FROM THE State of Michigan 

Mr. Chairman, today's hearing expiores some of the most contentious and con- 
troversiai issues in the debate over iegisiation to restructure the eiectric utiiity in- 
dustry. 

Stranded costs have been an important eiement of neariy every state retaii com- 
petition pian to date. In all but one state, stranded cost recovery has been an essen- 
tial part of the bargain. (The exception. New Hampshire, is tied up in litigation over 
this issue.) 

When states address stranded costs, there are no difficult jurisdictional issues to 
resolve. Retail rates have long been considered a matter for the states, and state 
competition plans bring together all of the affected parties— consumers, utilities, 
and state regulators— in the same forum at the same time. Negotiations ensue and 
parties have a natural interest in identifying and accommodating each others' con- 
cerns. 

But at the federal level, the issue of stranded costs poses quite a dilemma. Fed- 
eral legislation to mandate or simply encourage retail competition— directly or indi- 
rectly— can give rise to stranded costs. While it may seem logical to require that 
such problems be addressed in the same legislation, the states have serious ques- 
tions about federally-mandated treatment of stranded costs. There are further and 
significant legal and policy questions about how Congress might provide for recovery 
of stranded costs that are currently recoverable in state-regulated retail rates. 

All of this is very puzzling, and the stock conclusion among those who would man- 
date retail competition is to require the states to adopt competition, and then cour- 
teously "defer" to their expertise in cleaning up the resulting mess. I question the 
wisdom of this approach, and I 'm sure this issue will figure prominently in the Com- 
mittee's further consideration of restructuring legislation. 

With respect to the environment, there have been a number of major develop- 
ments since this Subcommittee last visited these issues in March 1996. Since that 
time, 18 states have restructured their electricity industry: the Administration, the 
former Subcommittee Chairman, and many others have introduced federal restruc- 
turing legislation, including legislation specifically addressing environmental issues; 
and ERA and FERC have had key actions under the Clean Air Act and the Energy 
Policy Act overturned by the Courts. 

Two fundamental questions are raised when we consider the environmental issues 
that relate to utility restructuring. First, what are the environmental con- 
sequences— whether intended or not— of specific deregulation proposals? Second, 
should there be an explicit environmental component of restructuring legislation, 
and what should it consist of? 

As to specific issues, one is the role of renewable energy technologies in a competi- 
tive market. Those who would like to see the federal government continue to sup- 
port the use of such technologies have argued for the inclusion of a "Renewable 
Portfolio Standard" (RPS) in federal restructuring legislation, that would require a 
certain percentage of any supplier's electricity be generated by renewable sources. 

This approach has gained support from the Administration, the former Chairman 
of this Subcommittee, some states, and many others. Many oppose this concept for 
a variety of reasons, but even among those who have adopted this approach, there 
is a fair amount of disagreement over the details of a renewables standard. Should 
providers be required to have two, seven, ten or twenty percent of their electricity 
supply be from renewable resources? Should the required percentage increase over 
time, and if so, what is the appropriate rate of increase? Should an RPS be a perma- 
nent fixture in law or should it sunset after a number of years? Should an RPS 
count waste-to-energy or hydroelectric projects as renewables? Should TVA, the 
PMA'S, municipal utilities and rural cooperatives be covered by the RPS? I hope the 
panel will share their views on these matters today. 

Another issue is whether or not restructuring legislation should require electricity 
providers to disclose certain information about their generation sources and their 
impact on the environment. This is often called "green labeling." Some states, some 
sectors of the industry, and others have supported it, but here, too, there are dis- 
agreements about the scope and depth of the information that should be disclosed, 
how it should be disclosed, and by whom. I am interested in how or if our panelists 
think green labeling should be pursued. 

A third issue is the future of programs to promote energy efficiency and conserva- 
tion, or what we call demand side management. While many states require utilities 
to undertake programs that promote energy efficiency, the fate of these programs 
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is unclear in a competitive electricity market. One proposed solution is a charge that 
would be placed on all customers and used to fund energy efficiency and conserva- 
tion programs. The Administration's legislation proposes that the revenue from such 
a charge be placed into a "public benefits fund" that would be disbursed to states 
so that they can pay for energy efficiency and conservation programs. This prompts 
a number of questions. How would the rate be calculated initially? Could it be ad- 
justed and, if so, when and how? I'd also like to get a better understanding of the 
formula that would be used to redistribute such funds to the states, whether some 
states would benefit more than others, who would administer such a grants pro- 
gram, and the cost of administration. 

The fourth environmental topic that we are being asked to look at is the impact 
of deregulation on utility emissions and whether federal electricity restructuring leg- 
islation should be used as a pretext to further reduce emissions of pollutants and 
control greenhouse gases. 

The Executive Branch has not always spoken with a unified voice on these mat- 
ters. For instance, FERC in issuing its wholesale competition orders, declined to ad- 
dress these issues. The Administration's bill, on the other hand, is advertised both 
as a vehicle to pay the costs of the Kyoto Accord and a vehicle that would achieve 
a portion of the emissions reductions under Kyoto and the Clean Air Act. ERA has 
issued a SIP call that would impose a strict "cap and trade" program on utility NOx 
emissions under authority they already believe they have, yet the Administration's 
electricity bill contains l^islative language to "clarify" that ERA can implement a 
NOx trading program. This is very confusing and leaves me with many unanswered 
questions that I hope our witnesses can shed some light upon. 

I am also interested in hearing our witnesses' views on the implication of the re- 
cent ruling by the DC Circuit that called into question EPA's implementation of the 
Clean Air Act. I have not fully reviewed the decision yet, but I suspect it will drive 
more people to conclude that federal restructuring legislation is the best avenue for 
curing the problems raised by the courts. 

I hope our panelists can shed light on the reasoning behind their positions on this 
issue. I have heard both economic and environmental reasons for addressing emis- 
sions issues on a restructuring bill. I am not sure that there is agreement even 
among supporters of tighter emissions controls that something needs to be done in 
the context of a federal restructuring bill. For instance. Governor Whitman of New 
J ersey, an advocate of increased restrictions on coal-burning utilities, chose to pass 
on addressing these issues in the context of utility restructuring, whilethe Governor 
of Texas just endorsed the inclusion of emissions caps in their electricity deregula- 
tion legislation. While some companies and environmentalists support pollution and 
carbon controls in federal legislation, others who are equally concerned about emis- 
sions have stated their belief that these matters are more germane to the Clean Air 
Act and should therefore be addressed in that forum. Still others have stated their 
concern that restructuring legislation not be "held hostage" to environmental issues. 

Mr. Chairman, a significant number of interests will try very hard to turn elec- 
tricity restructuring into a debate over Clean Air Act issues. They may succeed. But 
we need to consider whether emissions provisions are better addressed in restruc- 
turing legislation or as amendments to the Clean Air Act. How would any new emis- 
sions provisions in a restructuring bill work along side programs being implemented 
under the Clean Air Act? Given the North American Electric Reliability Council's 
concern about the potential adverse effects of EPA's SIP call on reliability, what im- 
pact would additional emissions restrictions and federally mandated competition 
have on reliability? 

I look forward to hearing answers to these questions from our witnesses, and to 
learn more about their perspectives on all these matters. I yield back the balance 
of my ti me. 

Mr. Barton. The Chair would recognize Mr. Norwood of Georgia 
for an opening statement. 

Mr. Norwood. Thank you very much, Mr. Chairman. I know 
that we are going to be hearing testimony about the Public Utility 
Regulatory Policies Act and environmental concerns from our wit- 
nesses today. I understand the importance of these issues, and I 
am glad that we are going have an opportunity, Mr. Chairman, to 
discuss them. However, I would like to take just a minute or 2 and 
focus my remarks on the third topic of our agenda, and that is 
stranded costs. 
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To be perfectly honest with you, I am very interested in this 
issue because it has such a large impact on the constituents of the 
10th District of Georgia. To me, stranded cost is such an important 
topic that I believe we should have perhaps a hearing just on that 
alone. It is so important to me because if we don't handle this cor- 
rectly, we could literally force dozens of towns and several compa- 
nies in Georgia into bankruptcy. 

Let me give you an idea of the magnitude of the problem that 
we face in Georgia. One of our nuclear plants. Plant Vogtie in 
Burke County, Georgia, is owned collectively by the Municipal 
Electric Association of Georgia; the Oglethorpe Power Company, 
which is a collection of cooperatives; and the Georgia Power Com- 
pany, which is an investor-owned utility. Four towns in my district 
alone which are a part of MEAG, Elberton, Washington, 
Sandersville and Monticello, are in debt with Plant Vogtie to the 
tune of $150 million. Each of these cities has less than 7,000 peo- 
ple. If we leave these people stuck with a stranded cost of Plant 
Vogtie when we deregulate the industry, we will place a tax of over 
$5,000 on each person in each of these small towns. 

Oglethorpe Power owes $2.7 billion on Plant Vogtie. It currently 
provides power to $3 million of Georgia Electric customers. If we 
pull the rug out from underneath them, 39 of 42 electric member- 
ships in Georgia will most likely be forced to go out of business. 
Mr. Chairman, that is no way to increase competition in the mar- 
ketplace. 

Finally, Georgia Power, the State's largest supplier of electricity, 
would lose between $2 billion and $4 billion to stranded costs with 
Plant Vogtie alone. We all know who would be forced to pick up 
that tab. To be honest with you, I am not inclined to let that hap- 
pen to Georgia ratepayers. 

I said it before and I will keep saying it during these hearings, 
we have to address the issue of stranded costs in this country, es- 
pecially nuclear stranded costs. We simply cannot leave these com- 
panies hanging out to dry. 

I want you to understand, Mr. Chairman, that I have no interest 
in stranded costs that have occurred because of foolish mistakes 
made by the companies, but we were one of the last nuclear power 
plants built in the country at a time when the interest rates were 
21 percent, at a time when the Federal Government moved to 
Georgia with regulations regarding building the nuclear industry. 

I can assure you, Mr. Chairman, we would have shut that plant 
down cold rather than pay 21 percent interest rates had it not been 
for the Federal Government. So I would just simply ask you with 
this hearing to let's really have one just on stranded costs so we 
can air out those issues. 

I thank you very much, Mr. Chairman. 

Mr. Barton. I thank the gentleman from Georgia. 

The gentleman from New j ersey, Mr. Pallone, is recognized for 
an opening statement. 

Mr. Pallone. Mr. Chairman, could I yield to the gentleman from 
Ohio, and then I will go after him? 

Mr. Barton. We will recognize the gentleman from Ohio. 
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Mr. Brown. Thank you, Mr. Chairman, and thank you, Mr. 
Pal lone. I thank you, Mr. Chairman, for holding this series of hear- 
ings on the future of the electricity industry. 

In this session and the previous one, members have put forward 
a number of interesting proposals which have implications for the 
environment. Public benefits charge would provide funds for energy 
efficiency and renewable energy programs as well as assistance to 
low-income families. A Renewables Portfolio Standard would sup- 
port a gradual increase in the use of renewables such as solar, 
wind, and biomass for electricity generation. Product labels that 
provide information on the source of generation and on the air 
emissions could give customers the opportunity to factor environ- 
mental or local economic criteria into their choices among elec- 
tricity providers. Cap and trade programs for air pollutants could 
deliver benefits similar to the sulphur trading program. This com- 
mittee should carefully review these and other options as we pro- 
ceed, especially in light of the recent Supreme Court decision on 
EPA's implementation of the Clean Air Act. 

Community choice is a new approach that I feel has the potential 
to benefit the environment. Community choice will allow govern- 
ments to shop for electricity and energy services on behalf of their 
citizens. Basically, a level of government would act as an 
aggregator for its citizens after receiving approval through a vote 
of its governing body or through referendum. Towns, cities and 
counties are experienced in contracting for services and can obvi- 
ously obtain greater clout in the marketplace than can an indi- 
vidual or a small business. Many local governments would be likely 
to respond to their citizens' environmental concerns by including 
electrical energy efficiency and renewable energy in their contracts 
with electricity suppliers. Any resident or business could also opt 
out and go shopping for a different electricity supplier on their 
own. 

In conclusion, Mr. Chairman, a word on stranded costs. A num- 
ber of electric utilities made decisions in the regulatory environ- 
ment that have resulted in sizable stranded costs. For these compa- 
nies to be competitive in deregulated markets, stranded costs must 
be dealt with appropriately. It is probable that States can handle 
this issue as they have been doing over the past several years, but 
we should consider whether a Federal role is necessary. 

Mr. Chairman, thank you. 

Mr. Barton. Thank you, Mr. Brown. 

Mr. Whitfield is recognized for an opening statement. 

Mr. Whitfield. Mr. Chairman, thank you very much for con- 
tinuing these hearings on this important subject matter. I have cer- 
tainly not made a decision on what my overall view is on the re- 
structuring issue, and these hearings are quite helpful in that re- 
gard, but one thing that I am quite certain about is that the legis- 
lation should not include any environmental title that imposes ad- 
ditional controls on electric power plants or attempts to penalize 
the coal industry any more. 

I take this position because I believe that the existing Clean Air 
Act is working quite well. I n fact, some of us believe that ERA has 
been too aggressive and has exceeded its legal authority quite fre- 
quently. In fact, the Federal court of appeals on May 14 agreed 
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with us and overturned the EPA's well-publicized air quality stand- 
ards. 

There are many people, particularly in the Northeast, that are 
concerned that energy deregulation might lead to increased power 
production at low-cost coal-fired power plants in the Midwest, but 
I noticed that in a letter to my colleague Mr. Pal lone, dated J une 
15, 1998, Mrs. Browner and then Energy Secretary Pena stated 
that increased competition spurred by the Clinton administration's 
plan will itself strengthen incentives to use fuel more efficiently at 
both existing and new generating plants, thereby cutting emis- 
sions, costs, and fuel use. 

Much of the concern about the increase of power plant emissions 
stems from the notion that emissions in ozone transport is a major 
problem for the Northeast in meeting air quality standards. I reject 
this argument, and I notice that Senator j ohn Chafee of Rhode Is- 
land, who is considered one of the leading environment advocates 
in the Senate, really agrees with my position. Senator Chafee in a 
letter to EPA Administrator Browner dated April 16, 1997, which 
I will submit for the record, states, "contrary to a public belief too 
readily accepted without any evidentiary foundation, our problem 
does not come primarily from distant smokestacks in the Ohio 
River Valley. These charts and a similar analysis performed by the 
State of New Hampshire show that 67 percent or more of the ozone 
pollution affecting Rhode Island originates in the corridor of highly 
urbanized cities from Washington, DC, to Hartford, Connecticut. 
On the other hand, less than 10 percent of the ozone transport 
problem comes from the States located in the Ohio River Valley." 

Now it seems to me that if the transport issue is not real, then 
something else is driving this idea of adaitional environmental con- 
trols. I believe these environmental issues stem from the high cost 
of electricity in other regions of our country. I believe this is an at- 
tempt to increase electricity costs in my part of the country to 
somehow level the playing field. I don't think this is good energy 
policy, good economic policy, or good environmental policy, and I for 
one will oppose the inclusion of these types of provisions in any 
comprehensive electrical deregulation legislation. 

I yield back the balance of my time. 

Mr. Barton. We thank the gentleman from Kentucky. 

Does the gentleman from New j ersey, Mr. Pal lone, wish to be 
recognized now? 

Mr. Pallone. Yes, Mr. Chairman, thank you. I guess taking me 
out of order was actually maybe appropriate since I am now fol- 
lowing my colleague from Kentucky, and I listened to what he had 
to say very carefully. 

First of all, let me thank you, Mr. Chairman, for holding this im- 
portant hearing. And I also appreciate you having invited the wit- 
ness that I requested, Mr. Larry Codey of PSE&G, to testify before 
us today. 

Today I am going to focus my remarks on environmental issues 
in the context of restructuring. Affordable, reliable, clean energy is 
essential for the economic and social well-being of our society. We 
must ensure that any and all decisions that we make with respect 
to restructuring at the Federal level do not require consumers to 
choose between cheaper energy and a degraded environment. 
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As you know and has been mentioned, a loophole in the Clean 
Air Act exempted older, dirty coal-fired power plants from com- 
plying with clean air standards. Consequently, emissions from 
these plants have traveled to the Northeast and negatively affect 
our air quality and public health. 

My home State of New J ersey recently enacted restructuring leg- 
islation that will enable all State residents to choose their elec- 
tricity supplier by August 1. The New J ersey plan recognizes the 
nexus between the electric power industry and the environment 
through a renewable energy mandate and environmental disclosure 
rules for energy providers. But it does not go far enough, in my 
opinion, to protect the environment and consumers. That is why 
the Federal Government must, in my opinion, as part of its overall 
restructuring efforts provide some national measures to protect the 
health, welfare, and environment of our Nation. 

In the 105th Congress, I introduced legislation aimed at imple- 
menting uniform environmental standards that would apply to all 
electric generators. I plan to reintroduce an expanded version of my 
bill in the near future. The core of the bill is an emissions trading 
scheme that would establish caps to lower emissions nationwide 
and enable utilities to use market-based mechanisms, in other 
words, credit trading, to achieve these reductions in a cost-effective 
manner. 

In the last Congress, every member in the New Jersey House 
delegation cosponsored my bill, and the bill attracted more cospon- 
sors and bipartisan support than any other electric industry re- 
structuring bill. I mention this because I think that support reflects 
the fact that consumers want to realize the economic benefits of 
electric industry competition, but not at the expense of being ex- 
posed to dirtier air. 

Mr. Codey and other witnesses will elaborate upon the need for 
uniform Federal environmental measures when they testify as part 
of the second panel. 

Mr. Chairman, I want to say that the congressional action to re- 
duce emissions nationwide appears even more critical following a 
ruling that has been mentioned by some of my colleagues from last 
Friday by a U.S. appeals court involving the U.S. EPA's National 
Ambient Air Quality Standards for particulate matter and ozone. 
The decision indicates that the Clean Air Act may not provide suffi- 
cient authority for the EPA to establish these particular standards. 
Legislation such as my emissions training bill would provide EPA 
with this authority regardless of the impacts of this ruling. I would, 
however, like to hear from all of our witnesses in the second panel 
as to their thoughts on the potential impacts of this ruling. 

The bill that I am to introduce also remains necessary for NOx 
emission reductions despite the issuance of EPA's NOx "sip call" 
rule. For example, the rule only applies to 22 States. My bill would 
be consistent with this rule and would ultimately create a level 
playing field for reducing emissions nationwide without yielding 
unfair price advantages to older, dirtier power plants. Moreover, 
the bill that I will be introducing will include meaningful and en- 
forceable disclosure provisions, a kind of truth-in-labeling law for 
electric energy, among other provisions. Consumers want and, in 
my opinion, deserve to know the price, source, and environmental 
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content of the energy products and services that they are pur- 
chasing. 

Finally, Mr. Chairman, I have heard frequent complaints that 
environmental compliance must adversely affect electric system re- 
liability. I have long believed that taking steps to protect public 
health and the environment would not adversely affect electric sys- 
tem reliability, and our recent hearing on reliability did not provide 
any information to the contrary. 

In addition, I am pleased that the Ozone Attainment Coalition 
is undertaking a study examining the impact of sip call compliance 
on electric system reliability. That study demonstrates that the 
needed NOx reductions can be achieved in a cost-effective manner 
without jeopardizing reliability of the power grid. 

I just want to thank you again, Mr. Chairman, for holding this 
important hearing, and I look forward to hearing from our wit- 
nesses. Thank you. 

Mr. Barton. Thank you. 

The Chair recognizes Congresswoman Wilson for an opening 
statement. 

Mrs. Wilson. Mr. Chairman, I ask unanimous consent that my 
statement be included in the record. 

Mr. Barton. Gladly, without objection. 

The Chair would recognize Mr. Bryant for an opening statement. 

Mr. Bryant. Thank you, Mr. Chairman. 

I am pleased that we are having this hearing on the important 
issues of PURPA, stranded costs, and the environment. I think that 
we need to carefully consider what the Federal role should be in 
these issues and how we can best handle them in an environment. 

PURPA was enacted in 1978, as was earlier said, when we as a 
Nation were concerned about the possibility of diminishing energy 
supply and our dependence on foreign oil. Since 1978, we have de- 
veloped technology which has enabled us to produce energy much 
more efficiently. PURPA played a role in that. Flowever, I believe 
that PURPA has served its purpose, and it may well be time to re- 
peal this legislation and move on to a competitive environment 
based on market prices. 

Also, I do not want to see PURPA replaced by mandates forcing 
people to buy higher-cost renewable energy. I am, however, encour- 
aged by the marketing of green energy, which allows customers to 
choose to buy energy from renewable sources. 

I must also say that I would join with my colleague from Ken- 
tucky in his remarks about this subject and also from my colleague 
from Georgia and his remarks about stranded costs. I believe that 
we do have to consider as a part of our consideration of the strand- 
ed cost issue how individual States which have enacted restruc- 
turing legislation have dealt with stranded costs and, in doing so, 
evaluate what the Federal role should be. Certainly I would stand 
with my colleague from Georgia that these communities should not 
be hit with assessments that would be affected by handling these 
stranded costs in a wrong-headed way. 

With that, Mr. Chairman, in the interest of time, I will yield 
back my time and look forward to these witnesses testifying today. 

Mr. Barton. I thank the gentleman from Tennessee. 
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We will now recognize the gentlelady from Missouri for an open- 
ing statement. 

Ms. McCarthy. Thank you very much, Mr. Chairman. No one 
has to yield to me. 

I want to thank you, by the way, for this very important hearing 
and particularly for the panel that you have put together, because 
when we look at the context of restructuring, and particularly this 
industry, the electric industry, we really have to take a look at the 
current regulatory structure that keeps us from having true com- 
petition. As you and I, Mr. Chairman, have talked many times, if 
we have that true competition and it thrives, then we will have ef- 
ficiencies, and we will have a stronger economic opportunity, and 
we also will have a better environment, and our economy will con- 
tinue to perk along, so it becomes a win-win for everyone. 

So the hearing that you have put together today to take a look 
at the potential barriers in PURPA and with stranded costs and 
possibly outdated environmental regulations I think are critical. I 
am looking forward in particular to some of the topics addressed 
by the second panel that we will deal with. Restrictions that are 
going to hinder and already hinder efficient and environmentally 
cleaner fuels being used and whether that is going to take Federal 
legislation or whether the States themselves can handle that, I 
think, is a critical issue for us to determine on this subcommittee. 

So I look forward to that and to addressing the laws such as the 
Clean Air Act and PURPA and others that are meant to encourage 
the development of more efficient and cleaner and better-burning 
fuels, but in some cases have become impediments to that. I think 
that if we can resolve that particular issue, the larger question of 
deregulation will become an easy one for us because we would have 
put together the structure that we need to make sure that we have 
the economic incentives there to make this again a win-win. 

So thank you very much, Mr. Chairman, for the opportunity to 
participate in this today. 

Mr. Barton. Thank you. 

The Chair would recognize Mr. Largent of Oklahoma for an open- 
ing statement. 

Mr. Largent. Thank you, Mr. Chairman. I would make a brief 
statement and thank you for holding this hearing. 

I think these issues that we are dealing with this morning are 
very important; PURPA, stranded costs, and the environment. I am 
particularly interested in the second panel hearing from Mrs. 
O'Neill from Green Mountain Energy to hear exactly why th^ are 
in business. There is no government mandate that they be in the 
renewable business up in Burlington, Vermont, and yet they have, 
it seems to me, a very innovative product that a number of their 
customers enjoy and appreciate without any government mandate. 
Sol think that will be enlightening testimony. 

Also, I want to welcome Denise Bode, one of our commissioners 
from Oklahoma, one of my political heroes, a very articulate, ener- 
getic, free-market competition regulator from the State of Okla- 
homa. I think that hearing her testimony this morning will be in- 
teresting in that, and I have heard many of my colleagues in their 
opening statement talk about the low cost in their States and 
wanting to protect their low rates whether they be in Idaho or Ken- 
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tucky or wherever. What is interesting is that Oklahoma, as many 
folks know, is a low-cost State, yet has been a leader in this move 
toward electric competition. I n fact, as is often the case, we now see 
that Texas and Arkansas are following the lead of Oklahoma in 
moving toward electric restructuring. 

So, Mr. Chairman, I thank you for holding this hearing and look 
forward to the testimony. 

Mr. Barton. We are always encouraged to follow Oklahoma in 
our State. 

The gentleman from Ohio, Mr. Strickland, is recognized for an 
opening statement. 

Mr. Strickland. Thank you, Mr. Chairman. 

I would just like to take a moment to associate myself with re- 
marks made by both Dr. Norwood and my good friend from Ken- 
tucky Mr. Whitfield. We know what the questions are. I look for- 
ward to hopefully getting some answers from our witnesses today. 
With that, I yield back the balance of my time. 

Mr. Barton. We thank you. 

The distinguished vice chairman Mr. Stearns for an opening 
statement. 

Mr. Stearns. I thank you, Mr. Chairman. I ask unanimous con- 
sent that my opening statement be made part of the record. 

Mr. Barton. Without objection. 

Mr. Stearns. As you know, Mr. Chairman and my colleagues, I 
have a bill dealing with PURPA reform. It is H.R. 1138, the Rate- 
payer Protection Act of 1999. I am pleased this morning to an- 
nounce that we have 19 members that also see the need for this 
reform and have joined me in cosponsoring this legislation. 

I won't go into the history of PURPA, but it started under the 
Carter energy plan. Basically, back then everyone was convinced 
that we had run out of natural gas and that the price of oil would 
soar to $100 per barrel or even more by the year 2000. So in a 
sense we have not seen that happen, and competition has brought 
the price down. 

Congress sought in drafting PURPA to ensure that the customer 
would pay no more for PURPA power than it would have to pay 
for other power. This did not work out that way. PURPA has been 
responsible, unfortunately, Mr. Chairman, for scores of long-term 
contracts. Over 60 percent of PURPA contracts will not expire until 
after the year 2010 at prices far in excess of what it would cost 
utilities to generate to purchase the same amount of power. Accord- 
ing to one study PURPA is costing consumers nearly $8 billion per 
year in excess electricity costs. 

I think PURPA, as my colleague from Oklahoma pointed out, 
stands in the way of a more competitive electric industry. A nat- 
ural gas-fired project was found to qualify for PURPA's benefit be- 
cause it produced distilled water in addition to electricity, even 
though the distilled water was flushed down the drain. So there 
are examples of people gaming the system out there. 

Requiring utilities to purchase new PURPA power when they 
may no longer have retail customers to whom they can resell power 
absolutely makes no sense. We have had 20 years of experience be- 
hind us, and it is clear that PURPA has outlived its usefulness. 
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So, Mr. Chairman, I applaud you for this hearing. I look forward 
to hearing from our distinguished panel on PURPA as well as the 
issues of stranded costs and the environment. Thank you for your 
courtesy, Mr. Chairman. 

[The prepared statement of Hon. Cliff Stearns follows:] 

Prepared Statement of Hon. Cliff Stearns, a Representative in Congress 
FROM THE State of Florida 

Thank you, Mr. Chairman. I am pleased that we are holding this hearing today 
to obtain feedback on the issues of stranded costs, the environment, and PURPA. 

I am particularly interested in the PURPA aspect of this hearing. In fact, I am a 
sponsor of PURPA reform legislation, HR 1138, the Ratepayer Protection Act of 
1999. Nineteen members also see a need for PURPA reform and have joined me in 
cosponsoring this measure. 

More than 20 years ago, the Public Utility Regulatory Policies Act (PURPA) was 
enacted as one of the original components of the Carter Energy Plan. Convinced 
that we were running out of natural gas and that the price of oil would soar to $100 
per barrel or even more by the year 2000, Congress passed PURPA to encourage 
conservation and promote the use of renewable fuels to generate electricity. It did 
this by establishing a special class of power generators known as qualifying facilities 
("QF's") and it required utilities to buy all the electricity that these facilities wished 
to sell at a price determined generally by federal regulators and specifically by state 
regulators. 

Congress sought, in drafting PURPA, to ensure that customers would pay no more 
for PURPA power than they would have to pay for other power. It did this by pro- 
viding in PURPA that the maximum price for electricity from QF's would be the cost 
that the purchase utility would have incurred if it had generated the electricity 
itself or had purchased it from a source other than the OF . 

Today, we know better. Natural gas supplies are abundant. Oil prices are not sky- 
rocketing, and the vast majority of OF's use coal or natural gas, not solar, wind, 
or geothermal energy to generate electricity. Meanwhile, PURPA has been respon- 
sible for scores of long-term contracts (over 60 percent of PURPA contracts will not 
expire until after the year 2010) at prices far in excess of what it would cost utilities 
to generate or purchase the same amount of power. According to one study, PURPA 
is costing consumers nearly $8 billion per year in excess electricity costs. 

PURPA also stands in the way of a more competitive electric industry. By grant- 
ing special status to some electricity generators, but not others, PURPA encourages 
the creation of uneconomic projects just to qualify for PURPA benefits. I n one recent 
case, for example, a natural-gas fired project was found to qualify for PURPA's ben- 
efits because it produced distilled water in addition to electricity, even though the 
distilled water was flushed down the drain. 

Moreover, PURPA was premised on utilities continuing to be the exclusive sup- 
pliers of electricity to all consumers within their franchise territories. In many 
states today, customers have the ability to choose their own electric supplier. Re- 
quiring utilities to purchase new PURPA power when they may no longer have re- 
tail customers to whom th^ can re-sell power makes no sense. 

With 20 years of experience behind us, it is clear that PURPA has outlived its 
usefulness. I believe we should do three things to reform PURPA: (1) prospectively 
repeal PURPA's mandatory purchase obligation on the date of enactment, so that 
there would no longer be any new obligations to purchase this power; (2) respect 
the sanctity of existing PURPA contracts; and (3) ensure that purchasing utilities 
would continue to be permitted to recover the costs of existing PURPA contracts as 
long as these contracts are in effect. 

I know we all seek to achieve the most efficient and most cost-effective means of 
electric generation for America's consumers and I believe my measure represents a 
broad based consensus on the important issue of PURPA. I would urge that the 
principles in HR 1138 be included in whatever electric industry legislation might 
be considered by this Congress. 

I look forward to hearing from our distinguished panelists on the PURPA ques- 
tion, as well as the issues of stranded costs and the environment. Thank you, Mr. 
Chairman. 

Mr. Barton. Thank you. Congressman Stearns. 

The Chair would recognize Mr. Pickering for an opening state- 
ment. 
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Mr. Pickering. Mr. Chairman, thank you. I would commend you 
again for having this hearing and also putting together the work- 
ing group that is making progress as we try to complement the 
work being done by the committee in these hearings. 

The hearing today is very important as we look at the best way 
to go forward. I think on PUHCA and PURPA, as well as other bar- 
riers to competition, the question is have they outlived their useful- 
ness; is it time for them to be put aside or repealed; and then, if 
anything, what is put in its place. 

On the stranded costs, the question is who is best able from a 
jurisdictional point of view to address those issues, and from an en- 
vironmental perspective, is a pro-market -competitive policy more 
efficient and effective and more quickly able to bring us the envi- 
ronmental benefits that we all hope to see? 

I look forward to the testimony of the panel and continuing to 
work with the consensus on this issue as we go to a competitive 
policy. 

Again, thank you, Mr. Chairman. 

Mr. Barton. Thank you. 

The Chair recognizes the distinguished gentleman from Arizona 
for an opening statement. 

Mr. Shadegg. Thank you, Mr. Chairman. I would ask with unan- 
imous consent that my statement be placed in the record. 

Beyond that let me simply say that I commend you for holding 
this hearing. I think it is vitally important that we look at the bar- 
riers to competition which the Federal Government has erected. I 
believe PURPA to be one of those barriers. I think that as tech- 
nology is pushing restructuring forward, it is important that the 
Congress move and move exp^itiously to get those Federal bar- 
riers out of the way. I think that is an obligation on the Congress 
for the benefit of the American people. 

Another topic of this hearing is a question of environmental con- 
cerns. I think several of my colleagues have already raised the 
point that while we would all agree that it is our goal to protect 
the environment and to ensure it is not damaged in any way, there 
is a legitimate question as to what is the best mechanism to 
achieve that goal. I think you can look at many mandatory policies 
which the government has imposed and discover that though well- 
intended, they have, in fact, done more harm than good. 

I am very interested to hear from those today who are involved 
in providing green power, power which protects the environment, 
but not doing so as a result of a government mandate. I am anx- 
ious to hear how the absence of mandates might lead to a more in- 
novative answer to some of those environmental concerns. 

Again, Mr. Chairman, I commend you for holding the hearing 
and yield back the balance of my time. 

Mr. Barton. Thank you. 

The Chair would recognize the distinguished chairman of the 
Subcommittee on Flealth and Environment, Mr. Bilirakis, for an 
opening statement. 

Mr. Bilirakis. Thank you, Mr. Chairman, and good morning. 

Mr. Chairman, I certainly associate myself with Mr. Stearns 
comments particularly, but, Mr. Chairman, I also want to commend 
you and thank for not only this hearing, but the many in a series 
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of hearings that you are holding. There are an awful lot of ques- 
tions, and the only way that we could even have any opportunity 
to learn is to sit in on hearings. I just hope that we all can be open- 
minded, otherwise what is the sense of holding hearings? 

And having said that, Mr. Chairman, I look forward to some of 
the testimony of the witnesses. Thank you. 

Mr. Barton. The Chair would see no other member present who 
has not been recognized. The Chair would recognize himself for an 
opening statement and apologize in advance for its brevity. I am 
not up to the standards of some of the statements that we have 
heard this morning, but I will get better at the next hearing. We 
want to increase the length of my hearing and my statement. 

I would like to welcome everyone today for our hearing on 
PURPA, stranded costs, and the environment. This is the fifth 
hearing in a series of hearings on electricity deregulation or re- 
structuring. These hearings will hopefully serve as a framework to 
produce a comprehensive bill to reform the electricity industry in 
the U nited States of America. 

I might say that our next hearing next week is going to be on 
consumer protection. That will be next Wednesday, May 26, which 
is somewhat unusual because most of our hearings have been on 
a Thursday. 

After many decades of operating in a competitive, but regulated 
market structure, the electricity utility industry is facing signifi- 
cant changes today both from new generating and transmission 
technology, but also from shifting public policy perspectives with 
respect to competition and regulation. 

The current system of the utility regulation is untenable, in my 
opinion. I am convinced that market forces can and should replace 
the existing regulatory structure wherever possible. Existing regu- 
lation is an imperfect substitute for a true marketplace and real 
self-regulating market forces will result in a more efficient alloca- 
tion of the country's resources and should provide customers with 
lower prices than we have today. 

But before we abandon regulation for competition, it is important 
and imperative that we examine the Federal and State laws which 
may be barriers to an efficient marketplace. One of those laws that 
we will look at today is the Public Utility Regulatory Policy Act. 
Although competition was not its primary purpose, without PURPA 
we would not be discussing competition in the electric industry 
today. However, some of the things that PURPA did to promote 
competition may no longer be necessary in today's marketplace. So 
as we move to promote full retail competition in the comprehensive 
bill, reform of portions of PURPA is in order. 

Similarly, transitional issues like stranded costs must also be ad- 
dressed in moving to retail competition. My studies indicate that 
States that have acted or are considering acting on electricity are 
addressing stranded costs, but it appears that some Federal role 
may still be necessary. 

Again, I want to thank our witnesses today. I appreciate all of 
the opening statements. I think the sincerity and the length of the 
opening statements does indicate that people are taking this issue 
seriously, and I think that is a very, very good thing. 
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The Chair does recognize that we have a vote on the floor. Seeing 
no members present to make an additional opening statement, we 
are going to recess, as it would not be fair to our witnesses to have 
no one here but whoever is actually in the Chair. So we are going 
to recess until 11:15. I would encourage all members to be back by 
11:15, at which time we will commence our first panel. 

[Brief recess.] 

Mr. Barton. The subcommittee will come to order. Before we im- 
panel our first panel, there are two members here who weren't here 
at the end of the opening statements. The Chair will recognize Mr. 
Wynn and then Mr. Markey for what will hopefully be brief open- 
ing statements. 

Mr. Wynn. 

Mr. Wynn. Thank you, Mr. Chairman, for your courtesy. In the 
interests of time, I will defer opening statement, and I would like 
to submit one for the record at a later time. 

Mr. Barton. Thank you. Congressman. 

Mr. Markey. 

Mr. Markey. Thank you, Mr. Chairman, very much. And I thank 
you for putting together this excellent panel today. As we know, 
electrical generating facilities create one-third of the greenhouse 
gases that are produced in the United States. I think for some peo- 
ple that oftentimes comes as a surprise that such a small number 
of plants in each State, compared to the number of automobiles and 
industrial facilities and homes, create such a huge percentage of 
the greenhouse gases. 

Much of what we talked about in the 1970's during the develop- 
ment of the Energy Policy Act then and right through the 1990's 
has tried to focus upon this issue so that we can make a transition 
in the 21st century to a day where by the end of this coming cen- 
tury we really do have a renewable strategy that can supplant the 
fossil fuel dependency which the 20th century was so renowned for. 

So my hope is that as we discuss any restructuring legislation, 
that we find ways in which to promote new, more efficient, less pol- 
luting technologies so that as we move forward, we have articu- 
lated a strategy that continues the progress which we made so far. 
Who could have predicted in the 1970's that renewable technologies 
would have made so much progress over the last 20 years, but si- 
multaneously the cost of fossil fuels would have dropped so much? 
That is just so completely contrary to everything which we heard 
in the 1970's. They have made the progress which they thought 
that we could make, but another unpredicted event occurred simul- 
taneously. 

So I am interested in exploring ways in which we can develop 
emerging renewable sources through a renewables portfolio stand- 
ard, through tax credits, through public benefits charge; some way 
in which we as public policymakers continue to advance the 
progress which we made over the last 20 years and then export 
these technologies around the globe, which clearly, looking at 
China, India, Africa, South America, are going to be needed in 
order to avoid an environmental catastrophe. 

I thank you, Mr. Chairman, for holding this hearing, and I yield 
back the balance of my time. 

Mr. Barton. Thank you. Congressman Markey. 
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We would now like to ask our first panel to come forward. We 
should have name plates for you. We nave Ms. Denise Bode, who 
is a commissioner on the Oklahoma Corporation Commission. We 
have Mr. Richard Andelman, who is with BJ 's Wholesale Club. He 
is their energy systems and utility manager. We have Mr. Ross 
Ain, is that correct, who is president of the East Coast Power; and 
we have Mr. Arthur Adelberg, who is the executive vice president 
of the CMP Group. 

The Chair would recognize Mr. Largent to introduce more for- 
mally Commissioner Bode. 

Mr. Largent. Thank you, Mr. Chairman. Again, I would just say 
what I said earlier, that Denise and I have been friends for a num- 
ber of years. We met first when she was working with the IPAA. 
She is a very energetic advocate for a variety of causes, but most 
importantly is very much a procompetition, free-market thinker, 
and somebody whose opinion I really value and is now a corpora- 
tion commissioner in the State of Oklahoma, as I said earlier, a 
low-cost State moving to a restructured electricity market, which I 
think is an interesting phenomenon given the anxieties that I hear 
a number of our members from low-cost States, as they talk about 
moving to a restructured environment, worried about the ability to 
maintain their low rates, and yet Oklahoma is leading in that area. 

So again, I want to welcome Denise and look forward to her testi- 
mony. 

Mr. Barton. Thank you. Congressman. 

We are going to rec<^nize each of you in turn. Your entire state- 
ment is in the record in its entirety. We are going to ask that you 
try to summarize sides them in 7 minutes. That is what the little 
lights are all about. 

So, Ms. Bode, we recognize you, and we welcome you to the sub- 
committee. 

STATEMENTS OF DENISE A. BODE, COMMISSIONER, OKLA- 
HOMA CORPORATION COMMISSION; RICHARD ANDELMAN, 

ENERGY SYSTEMS AND UTILITY MANAGER, BJ 'S WHOLESALE 

CLUB, INC.; ROSS AIN, PRESIDENT, EAST COAST POWER; AND 

ARTHUR W. ADELBERG, EXECUTIVE VICE PRESIDENT, CMP 

GROUP, INC. 

Ms. Bode. Thank you so much, Mr. Chairman. I am Denise 
Bode, and I am a member of the Oklahoma Corporation Commis- 
sion. 

Mr. Barton. You really need to put the microphone very close 
to you because they don't pick up very well. 

Ms. Bode. Thanks. 

The Oklahoma Corporation Commission is a three-member panel 
elected statewide that regulates all utilities, oil and gas explo- 
ration, and production and transportation, underground storage 
tanks among other things. I am here at the request of the com- 
mittee to discuss the progress toward the electric industry restruc- 
turing. 

Before I discuss our initiative on electricity, though, I want to 
mention that Oklahoma has promulgated new rules to restructure 
the natural gas industry to bring competition and choice to con- 
sumers. In fact, we are in the unbundling process right now with 
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competitive bidding starting this year. I raise this issue because I 
believe the unbundling of the gas industry will increase competi- 
tion in our gas utility industry and will poise the gas industry in 
our State to supply the fuel of the future, which we believe is nat- 
ural gas, for electrical generation. So we really believe that this is 
an important step forward in terms of preparing our State and our 
energy resource base to help also provide energy resources in the 
future. I know Chairman Bliley's keen interest in this issue and 
want to offer to keep the staff and committee updated on our initia- 
tive in this area. 

Let me share with you a little background. Oklahoma is the third 
largest gas-producing State in the Nation, yet we only use 30 per- 
cent of the gas that we produce. We export 70 percent of our nat- 
ural gas. So we believe that we are perfectly positioned with an 
abundant feed stock to fuel new higher-efficiency gas-fired electric 
generation facilities. In fact, we have several such new facilities on 
the drawing board right now in Oklahoma. 

Oklahoma also has, as Congressman Largent mentioned, one of 
the lowest costs for electricity in the country. Currently electricity 
prices in Oklahoma are approximately 19 percent below the na- 
tional average and more than 50 percent lower than such States 
as California and Pennsylvania. Although the prices charged by 
electric providers are among the lowest in the Nation, we believe 
that the issues driving restructuring in Oklahoma are a little dif- 
ferent than those found in States where prices are higher, and thus 
we believe that there is a need to move ahead cautiously and make 
sure that we are better off as a result of what we do. 

But we do believe that it is vital, and that is why our legislature 
and our commission has taken the lead among low-cost States in 
not standing on the sidelines and, in fact, providing leadership for 
the restructuring effort. We passed our electric restructuring law 
on April 25, 1997. We hope to have choice in place by J uly 1, 2002. 
And we have ongoing right now a series of task forces looking at 
over 100 issues including operations, market structure, territorial 
and competitive issues, regulatory, legal, revenue and taxation. 
Many of those key issues will be dealt with, and we will be issuing 
a report on the task force by October of this year, October 1999. 

One of the key areas that they have been working on, one of the 
first things that came out, is with regard to the creation of an inde- 
pendent system operator. I mention that because I believe that this 
issue is one of the key issues in terms of system reliability. I want 
to share with you that we have just learned in Oklahoma that reli- 
ability is particularly critical. With the tornado that hit— or torna- 
does, I should say, that hit Oklahoma, it was interesting because 
one of the tornadoes went right up the power line to one of our 
major power plants and knocked down some 17 steel towers going 
up there to our senior power plant, which, by the way, is a coal- 
powered plant in the northern part of the State. It required quick 
action on the part of the system operator at Oklahoma Gas and 
Electric to back off that power and to use a peaking plant, a gas 
peaking plant near Seminole, to provide that power. That, in fact, 
will be the case. Until August of this year, there will be a gas fi red- 
plant providing much of the electric power until they can get those 
lines back on. 
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But again, that underscores for me and I think for everyone here 
the importance of making sure that whoever is managing that sys- 
tem and is managing how those give and takes in the electric gen- 
eration facilities work, making sure we have a good system in 
place, because it did work very well this time, and we neeci to make 
sure whatever new system is put in place does work equally well. 

I n Oklahoma we probably have one of the most difficult problems 
with taxation of local facilities. That is an issue that we need to 
deal with. I fully support the concept of restructuring to provide 
competition and customer choice. I believe we must have a reason- 
able transition of our electric industry from monopoly regulation to 
one of not just competition, but managed competition. Restruc- 
turing of the electric industry will be valuable to all consumers in 
the long run if it is allowed to occur properly. 

So what is the role for Federal l^islation in this process? The 
Federal Government should focus its effort on those issues and 
policies beyond the grasp of State authorities. Of paramount con- 
cern should be the establishment of clear and consistent regional 
transmission policies. Congress should also remove existing bar- 
riers to restructuring in current law, not by piecemeal effort, but 
as part of the total Federal legislative effort. 

The Public Utilities Regulatory Policy Act, PURPA, should be re- 
pealed, but it should be repealed as part of a broader policy effort. 
The Federal role should be to enforce the concept that markets and 
not governments should determine our Nation's fuel choices. 
PUFICA must be reformed to reflect today's market structure and 
to allow tomorrow's more competitive model to more fully develop. 
Rural utility service policies must also be changed to allow rural 
electric cooperatives to successfully transition to competitive mar- 
kets. 

Flowever, removing barriers may not be enough. Congress may 
also consider ways to enhance the development of competitive elec- 
tric markets. An important part of allowing the market forces is 
that we need to make sure that consumers will make choices with 
which you or I as a policymaker might disagree. I urge you to resist 
the temptation to impose your own views of fuel choice on the mar- 
ketplace by mandating fuel choices or allowing prior law to advan- 
tage one fuel choice over another. 

We need to also make sure that the Federal Government does 
not work on issues like stranded costs in terms of mandating. We 
believe in Oklahoma we are better positioned to take care of those 
issues, and we would like the flexibility to manage those changes 
in our marketplace. 

I guess my time is up, so let me just allow others to move on. 

Mr. Barton. If you are going to say something good about the 
comprehensive bill, we will give you another minute or 2. 

Ms. Bode. Well, I do think that a comprehensive bill is impor- 
tant. 

I guess the final thing I would say is that I think we have all 
learned a lot as regulators the way in which the deregulation and 
transition from monopoly to competition in the telephone industry 
has occurred. I just urge us all to sit and look at what has hap- 
pened in terms of the way that transition has occurred and make 
sure that we use those lessons to make sure as we restructure the 
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electric industry that it is done in a more structured, less piece- 
meal effort and so that education of consumers is paramount. 

[The prepared statement of Denise A. Bode follows:] 

Prepared Statement of Denise A. Bode, Oklahoma Corporation Commission 

Mr. Chairman, I am Denise Bode, a member of the Okiahoma Corporation Com- 
mission (OCC). The OCC is a three-member panei eiected statewide that reguiates 
pubiic utiiities, oii and gas production and expioration, and transportation in the 
state of Okiahoma. i am here at the request of the Committee to discuss Okiahoma’s 
progress towards eiectric industry restructuring. 

Before i discuss our initiative on eiectricity, i want to mention that Okiahoma has 
promuigated new ruies to restructure the naturai gas industry to bring competition 
and choice to consumers. We are in the unbundiing process now with competitive 
bidding starting this year. This is important because in iooking to restructure the 
eiectricity industry to better America's future, we must begin to iook outside of "the 
box" and consider energy as a whoie. i know Chairman Biiiey's keen interest in this 
issue, and i want to offer to keep the committee and staff updated on our initiative 
in this area as weii. 

Let me share with you a bit of background. Okiahoma is the third iargest gas pro- 
ducing state in the nation, yet we oniy use 30% of what we produce, so we are per- 
fectiy positioned with an abundant feedstock to fuei new higher efficiency gas fired 
eiectric generation fadiities. it is aiso important to understand that Okiahoma ai- 
ready has one of the iowest costs for eiectricity in the country. Currentiy, eiectricity 
prices in Okiahoma are approximateiy 19% beiow the nationai average, and are 
more than 50% iower than such states as Caiifornia and Pennsyivania. When prices 
charged by eiectric providers are among the iowest in the nation, the issues driving 
restructuring are different from those found in states where prices are much higher. 
Thus, there is a particuiar need to move ahead cautiousiy to ensure we don't end 
up worse off after aii is said and done, it is vitai, however that iow cost states such 
as Okiahoma not stand on the sideiine whiie eiectric restructuring is debated. 

More than three years ago, the Okiahoma iegisiature created the Joint Eiectric 
Utiiity Task Force to examine eiectricity restructuring issues. This Task force re- 
veaied a muititude of issues that wouid require iegisiative and reguiatory review be- 
fore restructuring can become a reaiity. 

On Aprii 25, 1997, the Eiectricity Restructuring Act of 1997 was signed into iaw 
in Okiahoma. As amended, the new iaw gives the OCC a dear mandate to move 
quickiy over the next four years to deveiop an appropriate reguiatory framework to 
aiiow for competition in the eiectricity industry. The iaw directs the J oint Eiectric 
Utiiity Task Force, with the assistance of the Okiahoma Corporation Commission, 
to study and propose both reguiatory and statutory changes to the iegisiature on 
how to best restructure the eiectricity industry. 

This Act recognizes that it wiii take some time to unwind the over 60 years of 
pubiic poiicy that have resuited in our current eiectricity industry. The act provides 
the means for the iegisiature to receive the data and proposais needed to ensure 
eiectric restructuring occurs in Okiahoma in a timeiy manner whiie safeguarding 
the current economic advantages we enjoy. For exampie, eiectric rates for aii con- 
sumer dasses may not rise above the ievei in piace on the date of enactment of the 
Biii untii direct access by retaii consumers is in piace, J uiy 1, 2002. The magnitude 
of this iegisiation's impact on Okiahoma's economic future cannot be understated 
both from the standpoint of attracting business to our state, because we are a reii- 
abie suppiier of iow cost energy, as weii as from the standpoint of being one of the 
iargest suppiiers of naturai gas for eiectricity generation inside and outside our 
state. The changes that wiii fiow from the Okiahoma iegisiation, as weii as any ieg- 
isiation at the federai ievei, wiii materiaiiy affect every Okiahoman's future in the 
next century. 

The new Okiahoma iaw mandates that the J oint Utiiity Task Force, with the as- 
sistance of the OCC and the Okiahoma Tax Commission, undertake research in five 
separate areas. Based upon the resuits of the research the Joint Eiectric Utiiity 
Task Force wiii prepare a report to the iegisiature with recommendations for re- 
structuring in Okiahoma. Six working groups, with participation from aii parties, 
have been created to pursue research on the over 100 issues thus far identified. 
These groups are: operations: market structure: territoriai and competitive: regu- 
iatory: iegai: and revenue and taxation. 

The first area of research, the creation of an independent system operator (iSO), 
is the cornerstone for restructuring. Each subsequent area of research buiids on that 
iSO cornerstone. Technicai issues research wiii provide the reguiatory and iegisia- 
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tive recommendations that will address system reliability, unbundling of generation, 
transmission and distribution, and market power. Financial issues research will 
focus on issues such as stranded investment, access fees and utility financing. Con- 
sumer issues research will address such vital consumer protection issues as dis- 
tribution service territories, the obligation to connect and licensing of retail electric 
energy suppliers. 

In Oklahoma, taxation may be the most difficult aspect of deregulation to resolve. 
The issue of tax equity will be studied and solutions developed to make sure that 
Oklahoma's state, county and local government needs are continually met and that 
the Oklahoma electric customer is not inappropriately taxed for electric energy use. 
It is important to know that under the Act, customer choice will not occur until tax 
parity is achieved. 

When restructuring is completed in Oklahoma on or before] uly 1, 2002, the nec- 
essary regulatory and legislative solutions will be in place to ensure that rural elec- 
tric cooperatives, investor-owned utilities, entrepreneurs, and all of our citizens will 
benefit from these efforts. 

I fully support the concept of restructuring of the electric industry to provide com- 
petition and customer choice. I believe we must have a reasonable transformation 
of our electric industry from one of monopoly regulation to one of competition. Re- 
structuring the electricity industry will be valuable to all consumers in the long run, 
if it is allowed to occur properly. 

So, what is the role for federal legislation in this process? The Federal Govern- 
ment should focus its' efforts on those issues and policies beyond the grasp of states' 
authority. Of paramount concern ought to be the establishment of clear and con- 
sistent regional transmission policies. Congress should also remove existing barriers 
to restructuring in current law, not by piecemeal but as part of the total federal leg- 
islative effort. The Public Utilities Regulatory Policies Act (PURPA) should be re- 
pealed. The federal role should be to enforce the concept that markets, and not gov- 
ernments, should determine our nation's fuel choices. The Public Utility Flolding 
Company Act (PUFICA) must be reformed to reflect today's market structure and 
to allow tomorrow's more competitive model to more fully develop. Rural Utilities 
Service (RUS) policies must be changed to allow rural electric cooperatives to suc- 
cessfully transition to competitive markets. Rural electric cooperatives must not be 
burdened with government mandated all -requirements contracts in a fully competi- 
tive generation market. Federal tax policies establishing "private use restrictions" 
for tax exempt bond proceeds should be amended to reflect the realities of emerging 
competitive markets for municipal electric services. 

Flowever, removing barriers may not be enough. Congress must also consider 
ways to enhance the development of competitive electric markets. An important part 
of allowing in market forces is that often times consumers will make choices with 
which you or I as a policy maker might disagree. I urge you to resist the temptation 
to impose your own views of fuel choice on the market place either by mandating 
certain fuel choices or by allowing prior law to advantage one fuel choice over an- 
other. I would also ask that you allow the states to manage the issues that we are 
so well suited and staffed to manage as we wrestle with opening up our markets 
to competition. A cookie cutter approach by the federal government does not work 
on issues like stranded costs. As I mentioned in the beginning, Oklahoma is a low 
cost state and needs the flexibility to manage these changes in our marketplace. 
What may be a reasonable, prudent and necessary expense in California may not 
be the same in Oklahoma. I urge you not to become bogged down in the quagmire 
of stranded costs. Those kind of fact-specific decisions can best be made on the state 
level. 

In Oklahoma, as well as elsewhere in the country, competition in the electric mar- 
ketplace is coming. Many in the electric industry are well ahead of government in 
moving that process along, as should be the case. The key is managing the restruc- 
turing in a steady and careful fashion. We should learn from the restructuring of 
the telephone industry and not surprise consumers, but get their input and spend 
time educating them about what choice in electricity will mean for them, or no re- 
form will work. And by addressing expeditiously those issues that are uniquely fed- 
eral in nature. Congress will go a long way towards enhancing the development of 
competitive electric markets. I would like to commend the chairman for the effort 
he and his staff have expended to hold this hearing and for asking for input from 
the states. Working together as a team, I know that state and federal policy makers 
can do the job of boosting the American economy by bringing greater choice and 
lower electric costs to all Americans. 

Mr. Barton. Thank you. 
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We now recognize Mr. Andelman. Again, your statement is in the 
record in its entirety, and try to summarize in 7 minutes. 

STATEMENT OF RICHARD ANDELMAN 

Mr. Andelman. I am Richard Andelman, energy systems and 
utilities manager of BJ 's Wholesale Club. Thank you. Chairman 
Barton, and the rest of the committee for the opportunity to speak 
to you today. 

I would like to address two important issues related to the re- 
structuring of the electric utility industry, namely the issues of 
stranded costs and green power. BJ 's is a member of the Inter- 
national Mass Retail Association, an association whose members 
are characterized by high sales volume, extremely low profit mar- 
gins, and a commitment to providing the best possible value to its 
customers. BJ 's is a membership-based wholesale club chain which 
currently has 96 locations, most of which are 108,000 square feet 
with a fa/v locations with the smaller 68,000-square-foot size. BJ 's 
operates in 13 States primarily along the east coast, and this year 
we will spend about $27 million on utilities. Since utilities are the 
third largest controllable cost for BJ 's, the issue of electric restruc- 
turing is extremely important to our company and our 4.5 million 
members. 

In some of the States which have restructured thus far, namely 
Massachusetts, Rhode Island, and Pennsylvania, we have seen 
greatly increased levels of customer service and attention from the 
local utilities, innovative new products, the persistence of demand- 
side management programs in the northeastern States, and the be- 
ginnings of a competitive marketplace. However, we are particu- 
larly concerned about the distribution of so-called stranded costs to 
utilities which has been prevalent thus far in restructuring settle- 
ments. 

Stranded costs refer to past investments made by utilities that 
must be written off because these assets are obsolete; that is, they 
cannot generate electricity at competitive prices. It is important to 
remember that competition for generation supply, brought about by 
restructuring, did not bring about the obsolescence of older genera- 
tion facilities. Rather, it is advances in new technologies of higher 
operating efficiencies, such as combined-cycle natural gas genera- 
tors, that have made the older equipment obsolete. The question is 
not whether restructuring should be a basis for subsidizing utili- 
ties' past investments, but whether utilities under a regulated mo- 
nopoly system should be reimbursed due to technological advances. 

Three Supreme Court cases provide clear support for denial of 
stranded costs in these case. Charles River Bridge, Market Street 
Railway, and Duquesne Light. The decision in Charles River 
Bridge makes it clear that the Court believes mandated recovery 
for obsolete assets would significantly and unfairly hinder techno- 
logical and economic progress. In your documentation are copies of 
the executive summary of a study commissioned by I M RA that goes 
into more detail about these cases. 

Another subtler attempt by the utilities to use stranded costs re- 
covery to restrict technological progress is the concept of exit fees 
and other penalties to commercial customers for using onsite gen- 
eration. These fees are often inescapable as they are attached to 
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the transmission and distribution charges on the tariffs. Fearfui of 
iosing revenue, the utiiities are piacing extreme fees on customers 
who wish to compiement the existing grid-based suppiy by gener- 
ating some eiectricity on their own. 

However, the advantages of onsite generation far outweigh the 
fears for three main reasons. First, the many forms of onsite gen- 
eration under consideration, such as microturbines, are a much 
deaner and more environ mentaiiy friendiy source of eiectricity pro- 
duction. Second, onsite generation provides the opportunity to 
peak-shave, reducing peak eiectricai demand during highest peri- 
ods, such as on the hot summer days when the eiectricai system 
is straining for resources and brownouts are more prevaient. Last, 
using onsite generation to compiement the eiectricai grid aiiows for 
reai-time pricing mechanisms to become effective, heiping cus- 
tomers to manage costs and heiping the utiiities by providing more 
consistent demand on the eiectricai grid. 

My iast thought on the subject of stranded costs pertains to the 
ever-eiusive reguiatory compact that utiiities point to for 
verification that stranded costs were prudentiy incurred, it is my 
sincere wish that such a document existed, for if it did, aii parties 
invoived wouid know and understand how the restructuring of the 
eiectric utiiities industry affects them, and this discussion wouid be 
moot. However, such a ciear document does not exist. A prudent 
businessperson reaiizes there are inherent risks in iarge capitai in- 
vestments. Utiiities wouid have been wise to adopt the terms and 
conditions of retiring obsoiete assets before making significant cap- 
itai expenditures on behaif of their sharehoiders. 

i wouid now iike to turn my attention to the issue of green power 
and discuss our participation in green power projects. Bj 's is in- 
voived with a soiar energy project in cooperation with the not-for- 
profit group SunPower Eiectric, and green energy marketers such 
as Green Mountain Energy and AiiEnergy. Stated simpiy, the reia- 
tionship is such that SunPower owns and instaiis the soiar equip- 
ment; Bj 's donates its roof space as the iocation for the soiar-eiec- 
tric generating piant and helps with the engineering and installa- 
tion; and Green Mountain, AiiEnergy, or other green marketers 
buy the green power to mix into their portfolios and sell to environ- 
mentally conscious consumers. We currently have two solar instal- 
lations, one being the largest in Pennsylvania, and we will soon 
have a third which will be the largest in Rhode Island. 

Bj 's is also working through the final details of procuring green 
power for a store in Pennsylvania and considering other green 
power options for the rest of our Pennsylvania locations. 

The solar projects would never have happened without the re- 
structuring of the electric utility industry in Massachusetts, Penn- 
sylvania and Rhode Island. SunPower, Green Mountain, and 
AiiEnergy are risking their resources because they believe there is 
a strong market for green power and believe in the concept of sus- 
tainable energy production as part of the healthier future for the 
United States. 

It has been interesting to work through the different issues re- 
lated to green power as both a consumer and in cooperation with 
producers. For instance, one Pennsylvania utility who feared the 
presence of onsite generation tried to impose an uneconomic auxil- 
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iary tariff on BJ 's for having the solar installation on the roof, 
whereas they should have economically rewarded us for helping re- 
duce peak demand on hot, sunny days. 

We have also struggled with how to present the concept of green 
power to consumers and the press, as most others don't understand 
how the electricity grid works and are confused by the concept of 
green electricity mixing with brown electricity throughout the grid. 

It is also equally clear that BJ 's would not purchase green power 
if it comes at a premium. We are only able to purchase the green 
power at our Pennsylvania location because it was at a price cheap- 
er than the existing utility tariff and coincided with the work that 
we were trying to do with the solar projects. 

I believe that while many residential consumers will see the 
value of green power to the health and sustainability of the United 
States, the majority of businesses will not choose green power un- 
less it is provided at a price equal to or below the existing utility 
rates. Most will not choose green power at all unless it becomes the 
very cheapest form of electricity production. 

There is concern in the environmental community that, should 
restructuring take place, people will opt for the lowest-price power 
available, which means turning to environmentally unfriendly coal 
and oil plants. Should these older inefficient plants continue to be 
subsidized by stranded cost recovery and not be penalized for their 
contributions to environmental degradation, I would share their 
concern. However, if truly appropriate pollution penalties are ap- 
plied, and market forces are free to operate, I believe the cheapest 
forms of electricity will also be the cleanest, and their use will sat- 
isfy both environmentalists and businesses alike. 

I have run out of time. Thank you. 

Mr. Barton. We are giving each witness a little extra time even. 
Even though I am not sure I appreciate totally everything that you 
are telling me, I will give you the time to tell it if you want to take 
another minute. 

Mr. Andelman. I will summarize with a few recommendations. 
From the perspective of the mass retailer, let me offer these com- 
ments. First, to pass Federal legislation which restructures all 
States in the Nation such that utilities competing to provide elec- 
tricity supply throughout the Nation must also allow competition 
in their own territory as well, but all people should have the free- 
dom to choose their electric supplier; second, to deny so-called 
stranded costs as they impede technological and environmental 
progress; and third, to ensure that hidden stranded costs, such as 
exit fees, are not allowed. The shortsightedness of these policies 
discourage clean energy production, real-time pricing, and coopera- 
tive efforts to maintain consistent demands on the electrical grid. 
On-site generation reduces the need for peak-capacity power plants 
allowing all utilities to be more economical and operate more effi- 
ciently. 

Thank you, Mr. Chairman. 

[The prepared statement of Richard Andelman follows:] 
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Prepared Statement of Richard Andelman, Energy Systems & Utilities 
Manager, BJ 's Wholesale Club, Inc. 

Introduction 

I am Richard Andelman, Energy Systems & Utilities Manager of BJ 's Wholesale 
Club, Inc. ("BJ 's"). Thank you. Chairman Barton, and the rest of the Committee for 
the opportunity to speak to you today. I would like to address two important issues 
related to the restructuring of the electric utility industry, namely the issues of 
"Stranded Costs" and "Green Power". 

BJ 's is a member of the International Mass Retail Association (IMRA), an associa- 
tion whose members are characterized by high sales volumes, extremely low profit 
margins, and a commitment to providing the best possible value for consumers. BJ 's 
is a membership-based wholesale club chain, which currently has 96 locations, most 
of which are 108,000 ft^ with a few locations at the smaller 68,000 ft^ size. BJ 's op- 
erates in thirteen states, primarily along the East Coast, and will spend approxi- 
mately $27M on utilities this year. 

Since utilities are the third-largest controllable cost for BJ 's, the issue of electric 
restructuring is extremely important to our company and the effect it will have on 
our 4.5 million Members. In some of the states which have restructured thus far, 
namely Massachusetts, Rhode Island, and Pennsylvania, we have seen greatly in- 
creased levels of customer service and attention from the local utilities, innovative 
new products, the persistence of demand-side management programs in the North- 
eastern states, and the beginnings of a competitive marketplace. However, we are 
particularly concerned about the distribution of so-called "stranded costs" to utili- 
ties, which has been prevalent thus far in restructuring settlements. 

Stranded Costs 

Stranded costs refer to past investments made by utilities that must be written 
off because these assets are obsolete— that is, they cannot generate electricity at 
competitive prices. It is important to remember that competition for generation sup- 
ply, brought about by restructuring, did not bring about the obsolescence of older 
generation facilities. Rather, it is the advances in new technologies with higher op- 
erating efficiencies, such as combined-cycle natural gas generators, that have made 
the older equipment obsolete. The question is not whether restructuring should be 
a basis for subsidizing utilities' past investments, but whether utilities under a reg- 
ulated monopoly system should be reimbursed due to technological advances. 

Three Supreme Court cases provide clear support for the denial of "stranded 
costs": Charles River Bridge (1837), Market Street Railway (1945), and Duquesne 
Light (1989). The decision in the Charles River Bridge case makes it clear that the 
Court believes mandated recovery for obsolete assets would significantly and un- 
fairly hinder technological and economic progress. In your documentation are copies 
of the executive summary of a study commissioned by IMRA that goes into more 
detail about these cases and the problems associated with stranded cost recovery.' 

Some utilities are spending tremendous amounts of money fighting for as much 
subsidization as possible, money which is eventually repaid by consumers and busi- 
nesses. In contrast, utility shareholders have been responsible for very little of the 
transition to competitive generation supply: in fact, most utility stocks are doing 
even better than they had been previously, as investors are excited by the opportu- 
nities presented by huge amounts of incoming cash flow. 

Another subtler attempt by the utilities to use stranded costs to restrict techno- 
logical progress is the concept of "exit fees" and other penalties to commercial cus- 
tomers for using on-site generation sources. These fees are often inescapable as they 
are attached to the transmission and distribution charges of the tariffs. Fearful of 
losing revenue, the utilities are placing extreme fees on customers who wish to com- 
plement existing grid-based supply by generating electricity on their own. However, 
the advantages of on-site generation far outweigh the fears for three main reasons: 

1. Many forms of on-site generation under consideration, such as microturbines, are 

a much cleaner, more environmentally friendly source of electricity production. 

2. On-site generation provides the opportunity to "peak-shave', reducing peak elec- 

trical demand during high use periods, such as on hot summer days when the 
electrical system is strained for resources and brownouts are more prevalent. 


'For more information, see Brough and Maion^'s Promise for theFuture, Penalties from the 
Past: The Nature and Causes of Stranded Costs in the Electric Industry, a study commissioned 
by the I nternationai Mass Retaii Association and Citizens for a Sound Economy. Contact IMRA 
( 703 ) 841 - 2300 . 
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3. Using on-site generation to compiement the electricai grid aiiows for reai-time 
pricing mechanisms to become effective, heiping customers to manage costs and 
heiping utiiities by providing a more consistent demand on the eiectricai grid. 

Rather than punishing commerdai customers who seek to improve reiiabiiity and 
heip stabiiize eiectricai demands, utiiities shouid provide incentives for such com- 
piementary behavior. 

My iast thought on the subject of "stranded costs" pertains to the ever-eiusive 
"reguiatory compact" that utiiities point to for verification that stranded costs were 
prudentiy incurred. It is my sincere wish that such a document existed, for if it did, 
aii parties involved would know and understand how the restructuring of the elec- 
tric industry affects them, and this discussion would be moot. However, such a clear 
document does not exist. A prudent businessperson realizes there are inherent risks 
in large capital investments— utilities would have been wise to document the terms 
and conditions of retiring obsolete assets before making significant capital expendi- 
tures on behalf of their shareholders. As with any business, there are risks to any 
profit-making venture, and utilities and their shareholders must now absorb the 
costs of their risks. 

Green Power 

I would now like to turn my attention to the issue of green power, and discuss 
our participation in green power projects. BJ 's is involved with a solar energy 
project in cooperation with the not-for-profit group SunPower Electric, and green en- 
ergy marketers such as Green Mountain Energy Resources and AIIEnergy. Stated 
simply, the relationship is such that SunPower owns and installs the solar equip- 
ment, BJ ’s donates its roof space as a location for the solar-electric generating plant 
and helps with the engineering and installation, and Green Mountain, AIIEnergy, 
or other green marketers buy the green power to mix into their product portfolios 
and sell to environmentally conscious consumers. We currently have two solar in- 
stallations, one being the largest in Pennsylvania, and will soon have a third which 
will be the largest in Rhode Island. BJ 's is also working through the final details 
of procuring green power for our store in Conshohocken, Pennsylvania and is look- 
ing at green power options for the rest of our Pennsylvania locations. 

The solar projects would never have happened without the restructuring of the 
electric utility industry in Massachusetts, Pennsylvania, and Rhode Island. Sun- 
Power, Green Mountain, and AIIEnergy are risking their resources because they be- 
lieve there is a strong market for green power, and believe in the concept of sustain- 
able energy production as part of a healthier future for the United States. I doubt 
that they are expecting stranded cost recovery should the political or economic land- 
scape change. 

It has been interesting to work through the different issues related to green 
power, as both a consumer and in cooperation with producers. For instance, one 
Pennsylvania utility who feared the presence of on-site generation tried to impose 
an uneconomic auxiliary tariff for having the solar installation on our roof, whereas 
they should have economically rewarded us for helping to reduce peak electrical de- 
mand during hot, sunny days. We have also struggled with how to present the con- 
cept of green power to consumers and the press, as most do not understand how 
the electricity grid works, and are confused by the concept of green electricity mix- 
ing with "brown" electricity throughout the grid. 

It is also equally clear that BJ 's would not purchase green power if it comes at 
a premium. We were only able to purchase the green power at our Conshohocken 
location because it was at a price cheaper than the existing utility tariff, and coin- 
cided with the work we are trying to do with the solar projects. I believe that while 
many residential consumers will see the value of green power to the health and sus- 
tainability of the United States, the majority of businesses will not choose green 
power until it is provided at a price equal to or below existing utility rates. Most 
will not choose green power unless it becomes the very cheapest form of power pro- 
duction. 

There is concern in the environmental community that, should restructuring take 
place, people will opt for the lowest price power available, which means turning to 
environmentally unfriendly coal and oil plants. Should these older, inefficient plants 
continue to be subsidized by stranded cost recovery, and not be penalized for their 
contribution to environmental degradation, I share their concern. However, if truly 
appropriate pollution penalties are applied, and market forces are free to operate, 

I believe the cheapest forms of electricity will also be the cleanest, and their use 
will satisfy both environmentalists and businesses alike. 
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R ecommendations 

From the perspective of a mass retailer, I would like to offer the following rec- 
ommendations: 

1. To pass Federal legislation which restructures all states in the nation, such that 

utilities competing to provide electricity supply throughout the nation must 
allow competition in their own territory as well. Peopleshould have the freedom 
to choose their electric supplier. 

2. To deny so-called "stranded costs", as they impede technological and environ- 

mental progress. 

3. To ensure that hidden "stranded costs", such as "exit fees", are not allowed; the 

short-sightedness of these policies discourage clean energy production, real-time 
pricing, and cooperative efforts to maintain consistent demands on the electrical 
grid. On-site generation reduces the need for peak capacity power plants, allow- 
ing all utilities to become more economical and operate more efficiently. 

4. To penalize polluting power plants or credit non-polluting ones, encouraging a 

more level playing field where market forces can support sustainable forms of 
energy production. If it is reasonably economic to do so, I believe it is in the 
national interest to promote technologies that reduce global warming, acid rain, 
and the numerous other negative effects traditionally associated with electric 
power production. 

5. To recognize that, although many residential consumers will likely choose green 

power products, most industrial and commercial customers will not, until the 
price of green power drops to a threshold consistent with their internal pur- 
chasing policies. 

Mr. Barton. Thank you. 

Mr. Ain, we would like to hear your statement now. 

STATEMENT OF ROSS AIN 

Mr. Ain. Good morning, Mr. Chairman, and members of the sub- 
committee. My name is Ross Ain, and I am president of East Coast 
Power. East Coast Power, formerly Cogen Technologies, is devel- 
oping new merchant power plants and operates more than 1,000 
megawatts of gas-fir^, combined-cycle power plants that serve 
three utilities and multiple industrial steam users including the 
largest East Coast refinery. 

I might add that my personal history includes the honor of serv- 
ing as counsel to this distinguished committee from 1976 to 1979. 
Mr. Barton. Those were the glory years. Glad you are back. 

Mr. Ain. I am also here today representing the Electric Power 
Supply Association. In my written testimony I comment on the 
issues of utility stranded costs and the environment. With the few 
minutes that I have now, I would I i ke to focus on PURPA. 

Quite simply, PURPA is the instrument that brought competition 
to an industry that was dominated historically by a vertically inte- 
grated monopoly structure. Today because of PURPA, a significant 
sector of the industry, the independent private power producers, 
must meet market standards for performance rather than regu- 
latory prudence reviews and almost automatic pass-through of 
costs incurred. 

Costs plus investment recovery has given way to performance- 
based criteria driving enhanced efficiency, reliability, and techno- 
logical innovation in this industry. In the decade before PURPA, 
the average electricity plant actually decreased in efficiency. When 
PURPA was being considered, the average efficiency of electricity- 
generating plants used in the United States was around 33 per- 
cent, which meant that your conversion of BTU input to electric 
output was about 33 percent. Our new combined-cycle plants today. 
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those figures are about 60 percent, to give you a feel for the techno- 
logical changes. 

Since PURPA, electricity prices have declined in real terms by 
about 25 percent, and we look forward to even lower prices in a 
fully competitive marketplace. Plants now cost about half as much 
per kilowatt of capacity as they did 20 years ago and are 50 to 100 
percent more efficient in converting BTUs into electric power. 

The central element of PURPA's success was its focus on costs. 
The target to beat for any successful new project became the cost 
of power that the utility would have paid had it gone forward itself. 
If a competitor could beat these utility avoided costs, it was given 
an opportunity to succeed and perform. At the time these projects 
were built and longer-term contracts were signed, these projects 
were considered by State r^ulatory bodies that reviewed them as 
the most cost-effective addition to existing generation capacity that 
the utilities had on their drawing board. In fact, for our large 
project in New J ersey, when the New York Public Service Commis- 
sion reviewed it, they determined that we were 8 percent below 
what the utility would have charged consumers over the life of that 
contract. 

Obviously a review of the these projects today with 20-20 hind- 
sight might produce a different conclusion. This is not surprising. 
In any industry that faces long lead times for plant construction 
and high capital costs per unit of output, there is a substantial risk 
that economic conditions will change between the time that capital 
is committed and the end of the plant's useful life. In the private 
sector, contracts are used to hedge these risks for investors and for 
customers. PURPA followed this market practice, and project devel- 
opers and utilities relied on long-term contracts to hedge their risks 
on both sides and finance billions of dollars of new plant improve- 
ments. 

In a real sense PURPA has been the victim of its own success. 
When States calculated utilities' avoided costs, no one predicted 
that the cost of new plants would be cut in half and that power 
plant efficiencies would nearly double. The legacy of PURPA, in 
fact, is a lesson that competitive markets and innovation will drive 
down costs to consumers faster and further than we can imagine. 

While the long-term legacy of PURPA is competition and lower 
costs, the engine for this innovation has historically been the man- 
datory purchase requirement of section 210. For many years this 
requirement was the battering ram to get into the generation mar- 
ketplace. This is what gave access and open monopoly markets to 
entrepreneurs. In its historic context the requirement has had a 
profound and positive effect on the industry. 

Recently, however, the mandatory purchase requirement has 
largely been rendered moot by events occurring in the marketplace. 
To the extent that utilities are becoming distribution companies 
that deliver power for others and have no supply obligations them- 
selves, they have no PURPA requirement to buy energy from oth- 
ers. Because of this, few States, if any, today guarantee new 
PURPA facilities rates that are higher than utilities' variable costs 
or fuel costs or provide any allowance for capital recovery. 

For this reason the committee should realize that if the manda- 
tory purchase requirement is repealed prospectively, there will be 
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no consumer savings. In fact, I don't even know of one example of 
a PURPA contract imposed on utilities in the last 2 years. Granted, 
there still continue to be PURPA contracts signed; however, these 
are freely n^otiated deals between the developer and the utility 
buyer, often in response to a competitive solicitation. 

Let me close with a few recommendations for the subcommittee 
on how to consider PURPA in restructuring legislation. First, any 
amendment to PURPA should acknowledge explicitly the sanctity 
of existing legal contracts. Parties to a l^al contract should have 
their valid expectations and legitimate rights honored. To the ex- 
tent that the contracts are honored, risks are reduced, and costs go 
down. The congressional action honoring contracts will reduce costs 
for your constituents by having a more stable investment environ- 
ment. We don't need to create Third World contract risk in the 
United States. 

Second, we encourage you to consider removing the ownership re- 
strictions on PURPA power plants. Originally these restrictions 
were included to prevent self-dealing by integrated monopolies and 
to encourage new market entrants. As retail competition takes 
hold, these restrictions no longer have much relevance. 

Finally, a number of members of this committee, including the 
subcommittee vice chairman Cliff Stearns, have endorsed provi- 
sions to guarantee the recovery by a utility of PURPA contract 
costs. Because these costs were created with the encouragement of 
a Federal program, it is appropriate for the Congress to clearly 
state these costs should be recovered in rates and not burden 
shareholders. In this regard we urge you to consider this cost re- 
covery is contingent on the good faith of utilities in honoring the 
contract rights which are the very subject of that recovery. 

We appreciate this opportunity to testify before the sub- 
committee. We look forward to working with you as you craft legis- 
lation that can create a robust competitive national market place 
for electricity. 

Thank you, Mr. Chairman. 

[The prepared statement of Ross Ain follows:] 

Prepared Statement of Ross Ain, East Coast Power EEC 

Good morning, Mr. Chairman and members of the Subcommittee. My name is 
Ross Ain and I am the President of East Coast Power, EEC, a deveioper of merchant 
eiectric and steam cogeneration piants in the northeast United States. East Coast 
Power, formeriy Cogen Technoiogies, Inc, operates more than 1000 Mw of gas-fired 
combi ned-cycie power piants that serve three utiiitiesand muitipie industriai steam 
users, inciuding the iargest east coast oii refinery. I might add that my personai 
history aiso inciudes the honor of having served as Counsel to this distinguished fuii 
Committee between 1976 and 1979. 

I am aiso here today representing the Eiectric Power Suppiy Association (EPSA). 
EPSA is the nationai trade association representing competitive power suppiiers— 
inciuding independent power producers and power marketers— active in U.S. and 
giobai energy markets. EPSA members inciude many of the pioneering firms that 
responded to the ruies made possibie by PURPA and buiit a new breed of power 
piants, where payment depended on performance and binding contracts. Today, 
EPSA represents many of the ieading power marketers and power piant deveiopers 
who are committed to competitive markets. 

In my testimony, I wiii address three important issues associated with the re- 
structuring debate that are the focus of today's hearing— the Pubiic Utiiity Regu- 
iatory Policies Act of 1978 (PURPA), stranded costs and the environment. 
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PURPA— THE BEGINNING OF COMPETITION 

This committee is considering iegisiation to reform or repeai PURPA. Whiie we 
support prospective reform of eiements of PURPA in a federal comprehensive bill (as 
opposed to stand-aione i^isiation), it is important for the Committee to understand 
the iaw, its impiementation and its impact. 

Quite simpiy, PURPA has been the instrument to bring competition to an indus- 
try that has been dominated historicaiiy by verticaiiy integrated monopoiies. Be- 
cause of PURPA, this industry, which was buiit on the premise of reguiatory re- 
views and the near automatic pass-through of costs, is iearning the disci piine of the 
private sector. Fuei adjustment dauses are being repiaced by iong-term contracts 
for risk hedging. "Cost-pius" investments are giving way to a new and powerfui em- 
phasis on increasing efficiency, reiiabiiity and technicai innovation. 

Without PURPA, we wouid never have begun to reaiize the massive consumer 
benefits that can come from increased competition in power markets. In the decade 
before PURPA, the average electricity plant actually decreased in efficiency. Since 
PURPA, power plants of all varieties have become cleaner and dramatically more 
efficient. Since PURPA, every electric power provider in the country has come to re- 
alize that cost counts and that customers no longer have to be captive to vertically 
integrated monopoly structures. Since PURPA, electricity prices have declined in 
real terms by about a quarter, and we look forward to even lower prices in a fully 
competitive marketplace. 

The Concept of Avoided Costs 

The central element to PURPA's success was its focus on costs. The benchmark 
for any successful new project became the competitive cost for power that would oth- 
erwise be paid by ratepayers to the utility alone. If an entrant could beat the util- 
ity's expected costs, it was given a chance to succeed. At the time these projects 
were built and any long-term contracts signed, these projects were considered by the 
state regulatory bodies that reviewed them as cost-effective additions to existing 
generation capacity. 

Below are some statistics* that compare the price paid under PURPA contracts 
to the average system cost and the cost of alternative power supplies in several re- 
gions at the time these commitments were made. Needless to say, PURPA projects 
look very good in this historic context. 

Electricity Costs: 

Niagara Mohawk vs. IPPs, 1988 to 1994 (average power costs). 


IPPs 6.0 cents per Kwh 

NiMo Oswego Station 7.95 cents per Kwh 

NiMo Nine Miie 1 10.39 cents per Kwh 

NiMo Nine Miie 2 14.10 cents per Kwh 

Houston Lighting & Power vs. IPPs, 1990 

IPPs 4.7 cents per Kwh 

HL&P average 6.4 cents per Kwh 

HL&P South TX Project 12.67 cents per Kwh 

Central Maine Power Co. vs. IPPs, 1993 costs 

IPPs 8.91 cents per Kwh 

CMP utility units 9.44 cents per Kwh 

CMP utility units & canceled plants 17.77 cents per Kwh 


Obviously, a review of these projects tcxJay might prcduce a different comparison 
and conclusion. This is not surprising. In any industry that faces long lead times 
for plant construction and high capital costs, there is a substantial risk that eco- 
nomic conditions will change between the time capital is committed and the end of 
the plant's anticipated lifetime. In the private sector, contracts are used to hedge 
these risks for investors. PURPA created no exception to this rule, and project devel- 
opers relied on long-term contracts to finance billions of dollars for new plant invest- 
ments. 

In a real sense, PURPA has been a victim of its own success. When states cal- 
culated the utility's "avoided costs," who would have predicted that the costs of a 
new plant could be cut in half, and that power plant efficiencies could nearly dou- 
ble? The legacy of PURPA, in fact, is the lesson that competitive markets and inno- 
vation will drive down costs to consumers faster and further than we can probably 
imagine. While, at some point, there will be limits to how low prices can go, it seems 
safe to say that we're not there yet. This should provide some comfort to this Com- 
mittee as it considers bringing full competition to power markets. 


Source; National Independent Energy Producers, 6/1/95 
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As in other industries, suppiiers of goods and services to customers must respond 
to market conditions. Even holders of long-term contracts are not blind to opportuni- 
ties for negotiated cost reductions and customer benefits. In many states, we have 
seen the voluntary renegotiation of existing contracts to the benefit of all parties. 
Additionally, in most states where competitive restructuring has occurred, the 
issues associated with these contracts have been addressed explicitly and ade- 
quately. We expect these trends to continue. 

Section 210 and the Mandatory Purchase Requirement 

While the long-term legacy of PURPA is competition and lower costs, the engine 
for this innovation has been historically the mandatory purchase requirement with- 
in Section 210. For many years, this requirement was the legal foundation for en- 
trants in the marketplace. This is what gave access and opened monopoly markets 
to entrepreneurs. Without this provision, it is safe to say that PURPA would have 
had a greatly diminished effect. Without the purchase requirement, we probably 
would not be having this hearing today, you would not be considering competitive 
restructuring and 22 states would not have already moved forward to provide elec- 
tricity consumers a choice in their power provider. 

In its historic context, this requirement has had a profound and positive impact 
on the industry. Recently, however, the mandatory purchase requirement has large- 
ly been rendered moot by events unfolding in the industry. To the extent that utili- 
ties are becoming distribution companies that deliver power for others, this issue 
becomes less and less relevant. If a generator is able to contract with customers for 
power sales, either directly or through a marketer, a mandatory purchase contract 
with a distribution utility becomes unnecessary. 

Today, few states, if any, guarantee new PURPA facilities payment rates that are 
higher than the utility's fuel costs, or provide an allowance for capital expenses. 
These rates do not drive new investment, but only allow power plants that have ex- 
cess supply to sell under rates and conditions that may benefit all parties. 

The Committee should realize that, if the mandatory purchase requirement is re- 
pealed prospectively, there will be no great customer savings because this aspect of 
the law is no longer a focus of industry activity. In fact, we know of not even a sin- 
gle example of a significant high-cost PURPA contract "mandated" on utilities in the 
last two years. Granted, there continue to be PURPA contracts signed. Flowever, 
these are freely negotiated deals between a developer and a utility buyer, often in 
response to a competitive Request for Proposal (RFP). 

L^isiative Recommendations on PURPA 

PURPA is often at the center of any federal debate on how best to restructure 
the electric power industry. Below are some recommendations on how we believe the 
Committee should consider PURPA the context of a comprehensive a restructuring 
bill: 

First, any amendment of PURPA should acknowledge explicitly the sanctity of ex- 
isting legal contracts. Parties to a legal contract should have their valid expectations 
and legitimate rights honored. J ust as if you were dealing with water rights or con- 
tracts for land or natural resources. Congress needs to minimize the possibility that 
its actions will have an adverse impact on the private sector and our tradition of 
markets and contracts. 

Second, we encourage you to consider allowing the unrestricted ownership of 
PURPA power plants. Originally, these ownership restrictions were included to pre- 
vent self-dealing by integrated monopolies and to encourage market entrants. As re- 
tail competition takes hold, these restrictions make less and less sense. Market 
power is being dealt with in a number of ways, including the divestiture of assets 
and regulatory oversight. Ownership restrictions on a few assets do little to prevent 
abuses. In a competitive market place, these provisions mainly serve to complicate 
the purchase and sale of existing facilities. 

Third, a number of members of this Committee, including Subcommittee Vice 
Chairman Cliff Stearns, have endorsed provisions to guarantee the recovery by utili- 
ties of PURPA contract costs. Since there is a clear federal nexus here— PURPA— 
it is appropriate and helpful for the Congress to state clearly that these costs should 
be recovered in rates and not burden shareholders. Flowever, we urge you to ensure 
that this cost recovery is contingent on the good faith of the utilities and the actual 
honoring of contracts. We have seen examples where a utility is allowed the full re- 
covery of costs despite the fact that it is attempting to breech a legitimate PURPA 
contract. 
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STRANDED COSTS— HONORI NG PAST COMMITMENTS 

For many years, utilities had a legal obligation to satisfy the full electricity load 
in their service territories. To do so, they had to incur significant costs. They had 
to buy land, build generating units, enter into power purchase agreements with 
other owners of generating plants and hire staff to plan, operate and monitor these 
units. Because these investments were designed to last many years, often as long 
as 40 years, regulators required the utilities to recover the related costs gradually 
during the lifetime of the investment. Consequently, at any point in time, a utility 
will have recovered some, but not all, of its investment in these items. 

When competition is introduced, regulators no longer set electricity prices; the 
competitive market does. Because generating plants coming into the market today 
tend to be less costly than those planned long ago, it is possible that, in some re- 
gions, market prices will be lower than the price a regulator would have established 
to ensure that the utility can continue to recover the costs of the obligations under- 
taken when it was a monopoly. This risk of under-recovery is often referred to as 
the "stranded-costs" problem. 

A successful transition to fully competitive electricity markets requires that 
stranded-cost issues be addressed and resolved at the earliest possible date. We be- 
lieve a successful transition to a competitive electric industry should include the re- 
covery of all legitimate, verifiable and prudently incurred stranded costs, including 
regulatory commitments and contractual obligations. Flonoring existing commit- 
ments and agreements is central to the successful transition, in part because a re- 
structured electric market will be increasingly dependent on the strength of con- 
tracts for power purchase, fuel supply, construction, financing and energy services. 
Yesterday's contracts must be honored if tomorrow's are to have the necessary cre- 
dence to allow a competitive market to mature. 

Utilities should have a reasonable opportunity to recover all of their costs if they 
meet the following criteria: 

• Legitimate The utility must have incurred the costs for legitimate purposes in 

carrying out its public service responsibilities. Costs associated with expansion 
into foreign markets, failed non-utility ventures, or golden parachutes should 
not be recoverable. In addition, costs that were not recovered because a cus- 
tomer departed to build a PURPA-qualifying facility might not be legitimate, if 
self-generation by customers was the type of risk historically born by the utility. 

• Verifiabie The utility must be able to prove that it actually incurred the costs in 

the past and will not be able to recover them through vigorous action in future 
competitive markets. A vague argument that "market pressures will keep prices 
down" does not make a stranded-costs claim verifiable. The utility must provide 
real evidence of future market prices. 

• Prudently incurred: A utility should recover only those costs that represent PUC- 

approved least-cost service. J ust as a competitive market imposes cost account- 
ability on participants, so must a stranded-investment policy. Otherwise, the 
utility, when competition begins, would be able to use government-assisted cost 
recovery to amass cash flow exceeding that of its competitors, while operating 
less efficiently. 

• Non-mitigable As a condition of stranded-investment recovery, the utility must 

take all possible actions to reduce its stranded costs. For example, if the strand- 
ed costs include surplus land or plant, the utility must try to find buyers willing 
to pay a fair price. 

• "N et” stranded costs: The recoverable stranded costs should be net stranded costs. 

The term "net stranded costs" covers the possibility that, in some regions or for 
some utility assets, the market value might exceed book value. 

Some utilities argue that their estimates of future revenues under market com- 
petition will fall short of their book costs by large amounts. Disputes about utilities' 
claims are, in part, disputes about the proper technique for determining stranded 
costs. These techniques fall into two main categories: administrative estimates and 
market-based assessments. 

Administrative estimates require analysts to project future market prices, based 
on fuel costs, capital costs, costs of environmental compliance and site remediation, 
as well as less tangible factors, such as changes in technology. Projection of future 
market prices proved to be an extremely difficult task during the administratively 
determined avoided-cost proceedings that implemented PURPA. These projections 
are inherently uncertain, giving rise to a need for "true-up" mechanisms at a later 
date. 

Market-based realizations, either through sales, spin-offs or appraisals, minimize 
regulatory guess work. They determine the market-value by using the market. The 
generation that is the source of the stranded-investment claim is auctioned at mar- 
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ket to the highest bidder. That bid price estabiishes the market vaiue for purposes 
of stranded investment recovery. In making its bid, the purchaser is the one who 
must anaiyze and assume the risk of future price changes. It is important to note 
that experience shows that the marketpiace often vaiues generating assets more 
highiy than an administrative review wouid indicate. In fact, recent generating 
asset auctions have netted, on average, 1.9 times the book vaiue of the assets. We 
strongly urge lawmakers and regulators to require mark^-based valuations for 
stranded-cost recovery calculations. 

ENVIRONMENTAL ISSUES— MARKET DRIVEN SOLUTIONS 

Driven by market forces at the whoiesaie ievei, the competitive power suppiy in- 
dustry has brought significant environmentai and efficiency improvements to the 
power-generation sector during the past 20 years. With the right market structure, 
fuii retaii competition can bring even greater environmentai and energy-efficiency 
benefits. 

The Committee needs to reaiize fuiiy that i^isiation that drives fuiiy competitive 
power markets is pro-environmental iegisiation. Whiie there are many environ- 
mentai issues that might be added to a comprehensive restructuring biii. It Is crit- 
ical that these provisions not delay the de/elopment of compAitive markets. 

In general, environmental policies, if designed to reflect and enhance competitive 
forces, will produce improved environmental quality at the lowest cost. Environ- 
mental policies should complement— rather than compromise— the environmental 
benefits of competition. These policies should be market-based, incentive-driven, eq- 
uitable to all participants and available to market entrants. Such policies should 
provide clear price signals for the value of the environmental benefits of newer, 
cleaner sources of power. 

Environmental policies should neither skew the competitive marketplace nor de- 
termine the success of market participants. I n order for competitive markets to real- 
ize their full potential, they must provide an open, level playing field where all 
firms— including market entrants— can compete. Firms should not gain a competi- 
tive advantage simply because their plants' age or ownership characteristics allow 
them to escape certain regulatory requirements. 

In the long run, competition will favor cleaner and more efficient facilities. Com- 
petition will accelerate the turnover and upgrading of existing power plants, many 
of which are 30 or more years old. The Subcommittee should take note that, in the 
last week, two EPSA members have announced programs at a cost of hundreds of 
millions of dollars to clean up older utility power plants which were acquired in di- 
vestiture sales. This trend will continue. Additionally, given a chance, most con- 
sumers will demand clean power. Competition makes environmental quality a mar- 
keting necessity to the successful developer and seller of electricity. 

CONCLUSION 

Members of the Subcommittee, I have appreciated the opportunity to appear be- 
fore you today and address these very important issues. Congress needs to move 
without delay to implement full and fair competition in the electric power industry. 
PURPA got us started down the road to competition and should be dealt with appro- 
priately as we move forward. Failing to resolve stranded-cost issues or adopting 
policies that ignore, abrogate or force the renegotiation of contracts could mean an 
unnecessary and costly delay in the movement towards competition. As for environ- 
mental policies, they should complement, not obstruct, the rapid transformation of 
the electric power industry into a fully competitive marketplace. Thank you. 

Mr. Barton. Thank you, Mr. Ain. 

We would now I ike to hear from Mr. Adel berg. 

STATEMENT OF ARTHUR W. ADELBERG 

Mr. Adelberg. Thank you very much, Mr. Chairman, members 
of the committee. I am Arthur Adelberg, executive vice president 
of CMP Group, Inc., which is the parent company of Maine's prin- 
cipal electric utility company. Central Maine Power Company, as 
well as gas companies and telecommunications companies and 
other ventures. 

I am here today to speak on behalf of the PURPA reform group 
of which I am cochair as well as the Alliance for Competitive Elec- 
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tricity and the Edison Electric Institute, of which my company is 
a member. I am pleased to have this opportunity to offer remarks 
on both the issues of PURPA and strand^ costs. 

Let me begin with PURPA. I think it is safe to say that while 
Mr. Ain, the previous speaker, and I may disagree over the benefits 
or harms that PURPA may have created over its life, we seem to 
be in full agreement that the time is now here both to repeal pro- 
spectively the mandatory purchase requirement as a requirement 
that has no place in a competitive market and to ensure cost recov- 
ery for the costs incurred by utilities under the PURPA contracts. 

Dealing briefly first with the mandatory purchase requirement, 
it is important for this committee to understand that many utilities 
such as mine, but many others as well, in compliance with State 
restructuring requirements have gone out of the business of fur- 
nishing energy to their customers. What do I mean by that? What 
I mean is we are becoming pure delivery or distribution companies. 
We own no generating resources. We have no obligation to supply 
the energy that goes over our wires to our customers, and indeed 
our customers have no obligation to buy energy from us. 

In that context a requirement that we buy energy from a 
PURPA-qualifying facility, from a PURPA project, simply makes no 
sense. We have no use for that energy. All we can do with it, if we 
are required to buy it, is to resell it typically at a loss in the mar- 
ketplace. So it is a requirement that is clearly out of date, and it 
is time, it is overdue to remove that requirement from the books. 
It can only be a source of mischief. 

Turning to the question of cost recovery, as Mr. Ain just pointed 
out, cost recovery to the utilities who have entered into these con- 
tractual obligations is crucial. Now, you heard the previous speaker 
make the point that we should defer acting on PURPA reform until 
we have comprehensive legislation, the implication being that there 
is really no harm in waiting for this to occur. I would disagree, and 
I would disagree very strenuously with that position for this rea- 
son. The failure of the government, of Congress, which imposed the 
requirement to sign these contracts in the first place, to articulate 
and enunciate clearly in the law that these costs will be recovered 
has had very definite identifiable credit impacts on the utilities 
who are burdened by these costs. 

My company is a good example. We had a higher percentage of 
PURPA contract power in our energy mix than any other utility in 
the United States. At its peak that amounted to about 40 percent 
of our costs. Our stranded costs associated with above market costs 
associated with those contracts at their peak approached 3 to 4 
times the entire equity that we had in our company. 

When the credit review agencies, who determine the cost that we 
pay to borrow funds to maintain our system, look at a company 
such as mine and see the questions about our ability to recover 
these costs over the full life of these contracts, which can extend 
another 20 years, that raises concerns with them, and they reflect 
those concerns by downgrading our debt. For many, many years as 
the rating agencies looked at the quality of our company they cited 
our burden of these contracts and the questions about recovering 
these costs as a reason to maintain other debt at below-in vestment 
grade levels, which in turn raised our costs of attracting and sus- 
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taining, having the capital available to investment in maintaining 
a reliable system. 

So this is not an academic exercise. This is not an area where 
we can simply turn a blind eye and wait for another however long 
it takes, years, to get comprehensive legislation. Having the ab- 
sence of a Federal provision such as reflected in H.R. 1138, the 
Stearns bill, the absence of such a provision is causing harm to 
consumers today. It needs to be addressed, and it can be addressed. 
The Stearns bill has tremendous bipartisan support, and I would 
urge the committee to examine the possibility of moving forward 
with legislation as quickly as possible to address that need. 

Let me turn to the issue of stranded costs and emphasize a few 
points. First of all, it is critical to recpgnize that what we look at 
as stranded costs and what is complained about as the burden of 
allowing utilities to recover costs, these are costs that are typically 
end rates today so that recovering these costs, affording utilities 
the ability to recover these costs, is not a matter of raising rates, 
it is a matter of retaining rates at the levels that they are, and 
these rate will decline as these costs are amortized and paid down. 

Many of these costs are generation costs, but as you can see from 
this chart, many of the costs are associated with social programs 
such as reflected in regulatory assets. For example, my company 
has a substantial volume of costs associated with State-ordered 
conservation programs. Those are part of our stranded cost burden. 
We need to recover those costs. 

Another significant category of costs which is directly traceable 
to Federal policies is decommissioning costs, the cost of decommis- 
sioning nuclear plants. Those costs tend to run in the hundreds of 
millions of dollars for each plant. Again, the Congress has, through 
the Nuclear Regulatory Commission, enforced this regulation over 
these plants. It enforces regulation that requires the funding and 
proper handling of decommissioning these plants. That is a very re- 
sponsible thing which is done, and it is very important for society 
that this funding be available, but by the same token there is no 
provision in the Taw today which says to the utilities that they will 
have the mechanism to recover those costs in rates. 

Again, so long as this is so, this becomes a burden on the utility. 
It becomes an uncertainty which is reflected in the utility's bor- 
rowing costs, and that in turn becomes a penalty to the consuming 
public. 

It has been suggested here this morning that utilities should 
have thought about these issues when they made these invest- 
ments, that they should have made provisions to ensure that they 
would have the ability to recover the investments when the invest- 
ments were made. The fact of the matter is as has been recognized 
by the Supreme Court since the 1940's and was reaffirmed in the 
Duquesne case, utilities invested under a system where the bene- 
fits and burdens of investments were all placed on the consumer 
and not on the utility, and consumers have benefited tremendously 
from that system. We had, for example, a nuclear plant that oper- 
ated in Maine for 25 years. It saved customers over a billion dollars 
compared to what power would have cost in a competitive market- 
place. The investors in that plant did not get one cent of that bil- 
lion dollars. It all went to the consumers. 
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So that was the system under which we were regulated. Con- 
comitant with giving the consumer benefit or our good investments 
was the consumers were to take the risk of the investments, which 
in hindsight turned out to be uneconomic. That is what is known 
as the regulatory bargain. 

In the Duquesne case the Court said perhaps regulators could 
choose a different method of regulating, but if they choose a system 
such as allowing prudent investments to be recovered, they can't 
switch back and forth and then say, we would like a different sys- 
tem which is a heads-l-win-and-tails-you-lose proposition for the in- 
vestor. 

So there is a requirement, a constitutional requirement, a fair- 
ness requirement and a matter of efficiency in allowing stranded 
costs to be recovered. I believe there is a very distinct Federal role 
for ensuring particularly those costs that are traceable to Federal 
policies are made recoverable. Thank you. 

[The prepared statement of Arthur W. Adel berg follows:] 

Prepared Statement of Arthur W. Adelberg, Executive Vice President, CMP 

Group, I nc. 

INTRODUCTION 

Mr. Chairman and Members of the Subcommittee, I am Arthur W. Adelberg, Ex- 
ecutive Vice President of CMP Group, Inc., parent of Central Maine Power Com- 
pany. I also serve as Co-Chair of the PURPA Reform Group, an association of utili- 
ties from across the country dedicated to the elimination of PURPA as a barrier to 
restructuring electric markets. Central Maine Power also is a member of the Alli- 
ance for Competitive Electricity and the Edison Electric Institute. My comments are 
consistent with the positions these organizations have taken on the issues of 
PURPA reform and utility cost recovery. Thank you for allowing me the opportunity 
to appear before you today to discuss the two s^arate and distinct issues that are 
the subject of this panel: reform of PURPA, including assurance of PURPA cost re- 
covery: and secondly, the responsibility Congress and the states have to address re- 
covery of prudently incurred utility costs that might become non-recoverable as we 
transition to competitive electricity markets. 

Quite honestly, when the PURPA Reform Group was formed back in 1995, we be- 
lieved that the case for repeal of the mandatory purchase obligation and recovery 
of federally-compelled PURPA costs was so strong that this would be a short-lived 
coalition. 

My presence before you today shows how wrong we were, not about PURPA, but 
about the ability to gain passage of any legislation in this area, no matter how mod- 
est and consensus-backed certain provisions might be. 

We commend you, Mr. Chairman, and wish you well in your efforts to formulate 
a broader bill to promote competition in electricity markets. We strongly encourage 
you to include the Stearns bill, H.R. 1138, now with 19 Democratic and Republican 
co-sponsors, as the PURPA component of any comprehensive legislation you develop. 
Mr. Burr's comprehensive electric restructuring bill (H.R. 667) contains nearly iden- 
tical PURPA reform language, as did last year's Paxon-Largent draft restructuring 
bill. Similar legislation has been introduced again in the Senate this year by Sen- 
ators Mack and Graham (S. 282). There is widespread agreement that PURPA 
needs to be reformed and we believe that a l^islative consensus exists on how to 
do it, including assurance that the costs associated with this ill-fated federal man- 
date be recovered. The sooner Congress eliminates this federal barrier to more com- 
petitive electric markets, the better it will be for consumers and those who seek to 
supply them. 

With respect to stranded costs, utilities should be given a fair opportunity to re- 
cover fully their prudently incurred costs. While this is not yet a consensus position, 
as I believe PURPA reform and recovery of PURPA mandated costs is, experience 
shows that the fair recovery of these costs actually expedites successful restruc- 
turing. The FERC adopted this position in Order No. 888 with respect to recovery 
of FERC jurisdictional wholesale costs and virtually all of the 20 states that have 
acted to open their markets to retail competition have given utilities a reasonable 
opportunity to recover fully their prudently incurred, non-mitigable retail costs that 
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otherwise may not be recoverable in a competitive market. The one state that 
hasn’t, New Hampshire, has found itself embroiled in protracted litigation, while its 
neighbors have moved forward. 

Rather than an impediment to restructuring, as some have contended, the fair re- 
covery of stranded costs actually facilitates expeditious and successful restructuring. 

I. PURPA: the $42 BILLION LEGACY 

Central Maine Power Company is Maine's principal electric utility, serving over 
half a million customers, and representing 80 percent of the state’s population. Cen- 
tral Maine Power also has the dubious distinction of having the largest share of its 
energy resource mix made up of PURPA generation of any electric utility in the 
United States. 

In 1997, Maine enacted legislation restructuring its electric industry. In response 
to that legislation, which we supported, we recently divested all of our non-nuclear 
generation and will provide all of our customers with their choice of electricity sup- 
plier beginning March 1, 2000. We look forward to participating in a market which 
rewards efficiency, good business judgment and marketing skills. We believe that 
our customers and the economy of our state will benefit from a more market-ori- 
ented approach. 

We have found in Maine, however, that favoring customer choice and greater com- 
petition in the electric industry is the easy part. Resolving the dozens of complex 
subsidiary issues, including how one deals with the l^acy of past government poli- 
cies which have been at variance with the market, is far more challenging. None 
has proved to be more difficult than dealing with the legacy of the Public Utility 
Regulatory Policies Act of 1978, more commonly known by it acronym, "PURPA." 

Congress enacted PURPA as one of the original components of the Carter Admin- 
istration’s Energy Plan to alleviate the perceived oil and natural gas shortages of 
the late 1970’s. The intent of PURPA was to encourage conservation and promote 
the development of renewable fuels. It did this by establishing a special class of 
power generators, known as qualifying facilities ("QFs"), and it required utilities to 
buy all the electricity that these qualifying facilities wished to sell. In general, a 
OF must be of a certain size, burn certain renewable or waste fuels, or produce 
steam for commercial or industrial use as well as electricity. 

Congress sought, in drafting PURPA, to ensure that consumers would pay no 
more for PURPA power than they would have to pay for other power. It did this 
by providing in PURPA that the maximum price for electricity from QFs would be 
the cost that the purchasing utility would incur if it generated the electricity itself 
or purchased it from a source other than the QF. Thus, Congress assumed that the 
cost of OF power would generally be at or below the cost of the utility’s self-gen- 
erated power, or of other power availablefor purchase by the utility. Unfortunately, 
this has not proven to be the case. 

FERC’s regulations implementing PURPA give QF project developers an option to 
"lock in" at the time the purchase contract is signed the price that the QF will re- 
ceive over the life of the project. This can only be done by using predictions about 
what the price of power will be ten, twenty or even thirty years in the future. These 
predictions have proven to be no more accurate than the PRG’s 1995 legislative pre- 
dictions or the $125 a barrel oil price projections emanating from DOE in the late 
1970s. I n addition, purchasing utilities were largely denied the ability to include re- 
negotiation and other clauses typically included in long-term contracts to help man- 
age market risks. As a result, most QF power is now significantly more expensive 
than the market price at which power can be purchased. The PRG filed a petition 
at FERC to repeal the lock-in rule in the Spring of 1995, but the Commission has 
never acted on it. 

According to a study by the Utility Data Institute ("UDI"), a division of The 
McGraw-Hill Companies, PURPA is costing electricity consumers nearly $8 billion 
a year in excess power costs.* The UDI study found further that PURPA, not nu- 
clear powerplant construction or fuel use restrictions, is the single largest factor in 
explaining the regional disparity in electricity prices. High prices and large numbers 
of PURPA projects go hand in hand. By contrast, you won’t find many PURPA 
projects in low-cost states. 

Resource Data International ("RDI") released a study in 1997 which places the net 
present value cost of above market non-utility generator obligations at $42 billion.^ 


'Utility Data I nstitute, Measuring the Competition: Operating Cost Profiles for U.S. I nvestor- 
Owned Utilities 1995 (1996). 

2The RDI study also found that while non-utility generation constituted only about seven per- 
cent of all electricity delivered to the grid in 1996, it represents nearly 30% of utility above mar- 
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In California and many Northeastern States, including Maine, PURPA is the largest 
single category of above market costs which are likely to become non-recoverable in 
a market where utilities are required to provide competitors access to their wires. 
Similarly, a number of utilities would have no above market costs, but for PURPA 
costs. 

The State of Maine and the customers and shareholders of Central Maine Power 
Company have suffered inordinately as a consequence of PURPA. Central Maine 
Power has been required to purchase as much as 40 percent of its power needs from 
OF projects at an average cost of 9 cents per kwh. This cost is some 200% to 300% 
higher than what we could purchase this power for in the wholesale market today. 
According to the 1997 RDI report. Central Maine Power faced above market costs 
of over $1 billion, more than twice the entire equity of our shareholders. Nearly all 
of these above market costs can be traced directly to PURPA. 

Importantly, for purposes of today's hearing, PURPA's goal of protecting the envi- 
ronment has also backfired in Maine. The only coal used in electric generation in 
our state is burned by a PURPA generator. And the high cost of electricity resulting 
from our PURPA generators has driven many of our customers to substitute dirtier 
fuels, such as diesel oil and wood, for electricity in their homes and businesses. 

A. PURPA Is Impeding TheTransition Toa More Competitive Electricity Market 

PURPA's mandatory purchase requirement was premised on the key assumption 

that utilities would continue to be the exclusive suppliers of electricity to all con- 
sumers within their service territories, thus assuring retail buyers for the electricity 
generated by the QFs. Clearly, the authors of PURPA did not envision a restruc- 
tured electric industry where exclusive franchise territories no longer exist. Without 
exclusive franchise territories, the costs associated with high-cost PURPA power will 
not be recoverable. Yet, utilities and state regulators are powerless to alter QF 
power purchase contracts, unless the QF voluntarily agrees to do so. 

Many utilities in restructuring States have decided to divest their generation as- 
sets. Central Maine Power has already sold its generation and has decided that it 
will not be in the power marketing business once retail choice begins. Thus, we will 
become essentially a "wires" company with no generation of our own, and no need 
for power to market to our existing customers. Many other utilities are following 
a similar path. Fiowever, utilities continue to be obligated to purchase over-priced 
PURPA power under contracts that extend well into the future. Even worse, utilities 
remain legally obligated to enter into new PURPA contracts. This and unresolved 
questions about how utilities will ensure payment of these PURPA obligations, 
which continue well past the year 2010, are greatly complicating utility restruc- 
turing efforts. 

B. Congress Should Repeal PURPA Promptly and Provide for Recovery of PURPA 

Costs 

As this subcommittee knows well, there are a number of complex issues involved 
in restructuring the $200 billion U.S. electric industry. PURPA, however, is not one 
of them. PURPA reform is really quite simple. Continuation of PURPA's special 
privileges for one particular class of electricity generators is inconsistent with to- 
day's competitive electricity marketplace. There is no justification for continuing a 
requirement that utilities sign long term contracts to buy energy from PURPA 
projects, when those utilities are facing competition in wholesale markets and are, 
or soon will be, facing competition in selling energy to their retail customers. 
PURPA is costing consumers billions of dollars in excess electricity costs and it is 
contributing to the over-market cost problem. Congress should repeal the mandatory 
purchase provisions of PURPA now. 

Congress also should ensure that utilities are able to recover the costs associated 
with PURPA obligations, the majority of which will continue well into the next cen- 
tury.3 Utilities had no choice but to enter into these contracts and never have been 
permitted to earn a rate of return on them, unlike other utility investments. It is 
only fair, then, for Congress to ensure that these costs are recovered since the origi- 
nal decision to impose them rests with the Congress. If recovery of these costs is 
not addressed legislatively, it would be tantamount to Congress leaving the scene 
of an accident that it created. 

In addition to being the "fair" thing to do, we believe that as a legal matter, utili- 
ties are entitled to recovery of PURPA contract costs. Section 210 of PURPA re- 


ket costs. The average price of NUG power was more than 70% higher than the cost of genera- 
tion by utiiities. Resource Data I nternationai, Power Markets in the U.S. (1997). 

3 According to Resource Data I nternationai, over 70% of PURPA contracts wiii not expire untii 
after the year 2010. Resource Data I nternationai, Power Markets in the U.S. (1997). 
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quires utilities to purchase electricity at wholesale from certain electric generators. 
Section 210(b) requires that the prices paid to these generators be "just and reason- 
able to the electric consumers of the electric utility and in the public interest." The 
Federal Energy Regulatory Commission ("FERC") has determined that prices meet 
this "just and reasonable" standard if they equal a utility's avoided costs. Indeed, 
FERC has required that utilities pay PURPA generators a price equal to this avoid- 
ed cost rate. 

Under the Federal Power Act, the FERC has exclusive jurisdiction over wholesale 
sales of electricity. PURPA does not change this. Under the Supremacy Clause of 
the Constitution, states are required to follow the final decisions of a federal agency 
that has jurisdiction over a matter. Nantahala Power & Light Co. v. Thornburg, 476 
U.S. 953 (1986): Mississippi Power & Light Co. v. Mississippi ex rei. Moore, 487 U.S. 
354 (1988). In addition, PURPA itself, has been interpreted by the courts to pre- 
clude state "utility type regulation" of PURPA contracts that would deny the pass- 
through of contract costs. Freehold Cogeneration Assocs. v. Bd. of Regulatory 
Comm’rsofN.J ., 44 F. 3d 1178 (3rd Cir. 1995). 

Despite what we believe is a strong legal position favoring recovery, future litiga- 
tion over this question is possible should recovery not be allowed. In the meantime, 
continuing uncertainty about the government's commitment to ensure full recovery 
of these costs is damaging utilities' credit ratings, and forcing them to incur sub- 
stantially higher costs of borrowing. This translates to higher electric rates. 

C. PURPA FiasBeen of Little Bend'lt to Renewables 

One of the most enduring fallacies associated with PURPA is that PURPA is 
needed to encourage electricity generation from renewable sources of energy. Al- 
though this was one of the stated purposes of PURPA, it has done little with respect 
to that objective. As of December 31, 1997, wind turbines, solar and geothermal 
units together comprised only 4.7 percent of all installed non-utility generation ca- 
pacity.4 Because of their intermittent nature, these facilities generated only 3.3% of 
all non-utility power generated in 1997. Biomass and waste comprised another 21 
percent of installed non-utility capacity. Natural gas, coal and oil made up over two- 
thirds of installed non-utility generating capacity.^ Thus, non-renewable sources of 
energy have been the primary beneficiaries of the PURPA mandatory purchase re- 
quirement, not renewables. 

II. RECOVERY OF UTILITY COSTS "STRANDED" BY END OF UTILITY SALES FRANCHISE 

Whether utilities should be given a reasonable opportunity to recover fully their 
prudently incurred costs is one issue in the restructuring debate that has generated 
more heat and less light than almost any other. Although FERC and the states' reg- 
ulators, for the most part, have dealt responsibly with recovery of utility invest- 
ments made and approved under the previous regulatory regime, there is an impor- 
tant role for Congress to play here, particularly since Congress has enacted federal 
energy policies that led to many now uneconomic utility investments. 

"Stranded costs" are those costs which have been prudently incurred by utilities 
to meet what was then understood to be a service obligation to customers, but which 
cannot be recovered in a market in which the government compels utilities to pro- 
vide competitors access to their wires. Stranded costs include the costs of uneco- 
nomic federal and state mandates; "regulatory assets," such as deferred taxes and 
demand side management obligations: generation, the cost of which may exceed fu- 
ture market prices; and other costs, such as nuclear decommissioning costs, which 
are required by the federal government but which may not be reflected fully in 
rates. 

Stranded costs are, to a significant degree, attributable to ever changing state and 
federal mandates and policies. These mandates and policies largely determined 
what fuels utilities were allowed to use and the social obligations they were re- 
quired to undertake to meet their primary regulatory obligation— the obligation to 
serve. It would be unlawful and inequitable to address the demand for competitive 
choices without acknowledging the extent to which prior government policies con- 
tributed to the current problem. 

Over the past twenty years, utilities have been told in federal legislation what 
fuels they could or could not use, who they had to buy power from, and at what 
prices. Similarly, utilities have been used as stealth tax collectors and as surrogates 
for funding programs that, in other times, would have been supported by taxes, not 
electric rates. These programs include conservation, research and development, and 


■•Edison Electric Institute, Capacity and Generation: Non-Utility Sources of Energy at 57 
(1998 ed.). 

5/d. 
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special discounts for low-income customers and favored customer segments. The fed- 
eral and state proponents of these programs assumed that utility customers were 
captive and that the utility would eventually be made whole while these public pol- 
icy goals were met "off budget." 

The examples below demonstrate how utility investment decisions have been 
skewed by U.S. energy policy: 

• Natural Gas Wellhead Price Controls and Curtailment Policies— Pr\ or to the 

1970's, many utilities, particularly those in the South and Southwest, were 
using significant amounts of natural gas to generate power. In the late 1960's, 
however, shortages of natural gas began to appear. These shortages were the 
consequence of the federal wellhead natural gas price controls. As a result of 
these government-created shortages of natural gas, the Federal Power Commis- 
sion (predecessor agency of the FERC) required interstate pipelines to curtail 
delivery of natural gas to electric utility boilers so that gas would be available 
for higher priority residential and small commercial users. By the 1970's, cur- 
tailment plans substantially limited utilities' ability to use natural gas to gen- 
erate electricity. I n the Winter of 1973, severe cold weather and chronic natural 
gas shortages led to massive curtailments of natural gas shipments to electric 
powerplants. It was not until five years later that Congress was finally able to 
pass legislation gradually phasing-out these destructive natural gas wellhead 
price controls. 

• Energy Supply and Environmental Coordination Act of 1974 (ESECA)—\n 1974, 

in response to growing natural gas shortages and the Arab Oil Embargo, Con- 
gress passed ESECA, which prohibited any powerplant from burning natural 
gas or petroleum products as its primary fuel source. If possible, it also required 
the conversion of existing powerplants to coal. 

• TheFuel Use Act— Building on ESECA, in 1978, Congress passed the Powerplant 

and Industrial Fuel Use Act of 1978 ('The Fuel Use Act"). The Fuel Use Act 
prohibited utilities from using oil and natural gas to generate electricity and re- 
quired utilities to replace oil and gas units with alternative fuel sources. In re- 
sponse to the Fuel Use Act, utilities were forced to shut down perfectly func- 
tioning and efficient oil and gas units. Utilities were required to consider new 
fuels for base load generation consisting almost exclusively of coal and nuclear 
energy. Many of the coal units that were built were subject to costly air pollu- 
tion control requirements mandated by the Clean Air Act. Additionally, in some 
parts of the country, the number of coal units which could be built was limited 
by air quality and coal transportation concerns. 

• Public Utility Regulatory Policies Act of 1978 (PU RPA)— PURPA's primary goals 

were to encourage efficiency and the use of alternative sources of fuel for gen- 
eration of electricity. To achieve this goal, PURPA required utilities to purchase 
power from non-utility generators at a rate that reflected the utilities "avoided 
cost" of having to build its own generation facilities or purchase power from an- 
other source. At the option of the project developer, prices could be locked-in for 
the duration of the contract, often 25-30 years. When many of these contracts 
were signed, future energy prices were estimated to be much higher than what 
they are today. As noted above, PURPA alone is responsible for an estimated 
$42 billion in utility above market costs. 

• The Energy Policy Act of 1992 (EPAct)—EPAct gave FERC the authority to order 

wholesafe transmission access and opened up the generation market to virtually 
all firms. By allowing utilities and other power generators to "wheel" power 
across utilities' transmission facilities, EPAct dramatically increased competi- 
tion, which, in turn, has resulted in state efforts to expand competition to retail 
markets. 

A. Components of Utility AboveMarket Costs 
There is a great misconception regarding the makeup and origin of utility above 
market costs. The 1997 RDI study found that total above-market utility costs na- 
tionally are about $202 billion. While the largest share of these costs is related to 
generation ($86 billion), power purchase contracts from other utilities ($54 billion), 
regulatory assets, including deferred taxes and demand side management programs 
($49 billion), and PURPA costs ($42 billion) make up over half of utility above mar- 
ket costs.6 I do not consider PURPA costs as "stranded costs" because of their 
unique legal status. They nonetheless are a significant component of utility above 
market costs, and they undermine the argument that utility above market costs are 
associated with "bad management decisions," unless it was a bad management deci- 


‘'Resource Data International, Inc., Press Release announcing Power Markets in the U.S. 
study (February 7, 1997). 
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Sion to comply with a federal law. I also submit that paying one's taxes and com- 
plying with state-mandated conservation programs is something that management 
should be encouraged to do. Moreover, state PUCs have disallowed billions of dollars 
of imprudently incurred utility costs over the past twenty years. What costs utilities 
currently have in rates have been determined to be prudently incurred costs. 

The RDI study also found that stranded costs are not just an investor-owned util- 
ity problem. Investor-owned utilities account for $147 billion, government-owned 
utilities $33 billion, and rural cooperatives $22 billion of utility above market costs. 

B. Reasons Why Congress Should Provide Reasonable Opportunity for Utilities to Re- 
cover Previously Approved Costs 

There are five major reasons why Congress and the states should provide a rea- 
sonable opportunity for utilities to recover fully their stranded costs. 

First, stranded costs are not new costs. They have been previously approved by 
regulators and are already reflected in existing utility rates. Allowing recovery of 
prudently incurred stranded costs will not result in rate increases. 

Second, recovery of all costs, other than PURPA contracts and nuclear decommis- 
sioning costs, can occur over a reasonably short transition period. This is not a long- 
term issue, but it is one that must be responsibly addressed for a smooth transition 
to a fully competitive electricity market. 

Third, denying utilities recovery of prudently-incurred costs will only delay com- 
petition by encouraging litigation and adversarial regulatory proceedings. A case in 
point is the State of New Hampshire, which originally was scheduled to have retail 
customer choice by J anuary 1, 1998. 

Fourth, there are strong Constitutional and legal arguments for this position, 
which have been widely recognized. The Supreme Court held in Lcrdtto v. Tele 
prompter CATV Corp., 458 U.S. 419 (1982), that the right to exclude others is one 
of the most essential property rights. If the government compels utilities to sur- 
render this right, and open their wires to competitors, the government must be pre- 
pared to pay fair value, not only for the wires, but for the damage to the associated 
generation investment. At least since FPC v. Flope Natural Gas Co., 320 U.S. 591 
(1944), it has been clear that a taking occurs if r^ulatory authorities interfere with 
the utility's opportunity to earn a fair return on prudently incurred investment to 
carry out regulatory obligations.'^ As noted by the Supreme Court in Duquesne Light 
Co. v. Barasch, 488 U.S. 299, 309 (1989): 

Under the prudent investment rule, the utility is compensated for all prudent 
investments at their actual cost when made (their "historical" cost), irrespective 
of whether individual investments are deemed necessary or beneficial in hind- 
sight. The utilities incur fewer risks, but are limited to a standard rate of re- 
turn on the actual amount of money reasonably invested. 

Fifth, as the Electric Power Supply Association has pointed out, there are very 
practical reasons why utilities should be given a reasonable opportunity to fully re- 
covery their stranded costs: 

[Bjecause these purchases fulfilled a public service obligation, it is reasonable 
for the utilities to recover the costs. To deny the utilities an opportunity to re- 
cover the costs would signal that contracts entered into reasonably, and often 
under a legal mandate, can be ignored. Abrogation of contracts will create a se- 
rious disincentive to newcomers considering whether to enter competitive mar- 
kets which will be built extensively upon contracts. 

* * * 

Today's contracts must be honored to ensure that tomorrow's contracts can pro- 
vide the confidence needed for a robust market.** 

The argument has been made that no one reimburses manufacturing or other 
firms that are forced to write off facilities made obsolete when they lose customers. 
Therefore, utilities should be treated no differently. This argument ignores, how- 
ever, the special history of the electric utility industry in this country. As was ex- 
plained in the Economic Report of the President, transmitted to the Congress in Feb- 
ruary 1996: 

In unregulated markets the possibility of stranded costs typically does not raise 
an issue for public policy— it is simply one of the risks of doing business. How- 
ever, there is an important difference between regulated and unregulated mar- 


■'SeeJ . Gregory Si dak and Daniel F. Spulber, Deregulatory Takings and the Regulatory Con- 
tract at 115 (1997). 

^Electric Power Supply Association, Retail Electric Competition: Getting it Right, at 23-24, 
35-36 (j anuary, 1999). 
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kets. Unregulated firms bear the risk of stranded costs but are entitled to high 
profits if things go unexpectedly well. In contrast, utilities have been limited to 
regulated rates, intended to yield no more [th]an a fair return on their invest- 
ments. 


* * * 

. . . [R]ecovery should be allowed for legitimate stranded costs. The equity reason 
for doing so is clear, but there is also a strong efficiency reason for honoring 
regulators' promises. Credible government is key to a successful market econ- 
omy, because it is so important for encouraging long-term investments. Al- 
though policy reforms inevitably impose losses on some holders of existing as- 
sets, good policy tries to mitigate such losses for investments made based on 
earlier rules, for instance, by grandfathering certain investments when laws 
and regulations change. 

PP. 187-188. 

The high stakes associated with the government "keeping its promises," even to 
utilities, were eloquently stated by J ames Q. Wilson, professor of management and 
public policy at UCLA, in an article in the Wall Street] ournal: 

Free economies, with all of the benefits they produce, require, at a minimum, 
free markets, property rights, and reliable contracts. Property and contracts ex- 
press our society's commitment to equity as well as to investment. Government 
will infringe on property and contracts, sometimes for good reasons and some- 
times for bad ones. When it does so on the basis of a promise to allow the cost 
of that infringement to be recovered, it has an obligation to honor that promise. 
A healthy economy and a healthy society require that the government keep its 
word— even to utilities.’ 

C. The Rde of Congress in Providing for Recovery of Utility Costs 

The States have an important role to play in ensuring recovery of retail stranded 
costs. I believe, however, that the Congress has a particular obligation to address 
those costs over which the states do not have primary jurisdiction, or that arise as 
a consequence of overriding federal policies or decisions. Two examples illustrate 
why Congress should provide for stranded cost recovery: (1) nuclear powerplant de- 
commissioning cost recovery, where the federal government has an overriding inter- 
est in ensuring that adequate funds are being collected in order to safely decommis- 
sion nuclear powerplants at the end of their useful lives; and (2) wholesale costs 
stranded as a cons^uence of EPAct and FERC's open access policies, or state open 
access policies, where the states do not have adequate jurisdiction to address recov- 
ery. Federal legislation should address the issue of stranded cost recovery in order 
to eliminate jurisdictional uncertainty and potentially years of litigation. While I 
can understand the desire of some to avoid this issue altogether, experience with 
other recent industry restructuring legislation should have taught us that legislative 
ambiguity only serves to slow the transition to competition. 

Because policy makers create transition costs when they promote competition, 
they have the responsibility of ensuring that utilities can recover these legitimate 
costs. Stranded cost recovery goes hand-in-hand with restructuring— as each suc- 
cessful state and the FERC have shown. Congress should establish a strong strand- 
ed cost recovery standard, recognizing the primary role of the States in deciding re- 
tail stranded cost issues and of the FERC in deciding stranded cost issues where 
the states lack jurisdiction, or where there are overriding federal interests. 

III. CONCLUSION 

Reforming PURPA is not sufficient, in and of itself, to accomplish the transition 
to a fully competitive electric market, but PURPA must be dealt with, and soon, if 
we are to make a successful transition to competition. Waiting to address PURPA 
reform until all other market reforms are in place is counterproductive and harmful 
to consumers. I strongly urge this Subcommittee to start quickly down the road to 
eliminating this, and other federal barriers, to a fully competitive electric market. 
There is widespread agreement that PURPA needs to be reformed and we believe 
that a legislative consensus exists on how to do it. This consensus includes ensuring 
that utilities have the opportunity to recover the costs associated with federally- 
mandated PURPA contracts. The sooner Congress eliminates this federal barrier to 


’James Q. Wilson, "Don't Short-Circuit Utilities' Claims," Wall Str^ J ournal, August 23, 
1995, at A12. 
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more competitive electric markets, the better it will be for consumers and those who 
seek to supply them. 

Congress also has the responsibility to address the stranded cost consequences of 
the electric industry restructuring that it has undertaken. While states have the pri- 
mary role in addressing retail stranded costs, including the mechanism for their re- 
covery, leaving to the states all stranded cost decisions would be an abdication of 
the responsibility that the federal government bears for many of the investments 
that may now be stranded by industry restructuring. It also would ignore the role 
of the federal government in the very restructuring that is placing recovery of these 
costs at risk. Finally, it fails to account for the jurisdictional gaps and overriding 
federal policy interests in recovery of certain costs. For all these reasons, for reasons 
of fundamental fairness and to move ahead in the transition to more competitive 
markets, I urge that Congress provide a reasonable opportunity for utilities to re- 
cover their prudently invested costs. Failure to address this issue will only slow the 
move to competitive generation markets. 

Mr. Barton. Thank you, Mr. Adel berg. 

The Chair is going to recognize himself for the first 5 minutes. 
Before I turn the clock on, I want to hand out a chart. There is 
a larger version. This is the chart that is entitled "States Are Ad- 
dressing Stranded Costs." So let's give all of the members a smaller 
copy and give our panelists a copy of this chart. 

The Chair is going to recognize himself for the first 5 minutes. 
The argument is assuming, and I know all of the panelists don't 
agree, that we should address stranded costs. Mr. Andel man's testi- 
mony says he doesn't think it should be addressed. But assuming 
that you are on the other side of that argument, that we should 
address stranded costs, this chart, which has been prepared by the 
majority subcommittee staff based on data that is publicly avail- 
able, shows the States and the latest estimates as to what the 
stranded costs are. The green are States that are opening their re- 
tail markets, the blue are the States that are moving toward retail 
markets, and the yellow are States that show no interest or are 
making low progress. 

My question is, and I am going to address it directly to Ms. Bode, 
but any member of the panel can tackle it, what happens in a State 
that is a net consumer of electricity that does restructure or de- 
regulate and does address stranded costs if the power is generated 
in a State that is not addressing deregulation and doesn't allow for 
stranded costs? In other words, is it possible upon a purely State- 
by-State basis to address stranded costs given the fact that power 
moves in most States across State boundaries? 

That's a fairly complex question right off the bat, but I am told 
that you are a very smart lady. Mr. Largent speaks highly of you. 

Ms. Bode. That is one of the big issues that we all have to deal 
with. I think that it would be extraordinarily difficult without an 
across-the-board addressing of electric restructuring by the Con- 
gress. It would be difficult, I think, for competition to move forward 
on a comprehensive basis and have electric restructuring being 
done. 

The idea of doing comprehensive electric restructuring legislation 
at the Federal level allows the States, both those that want to re- 
structure and those that don't want to restructure, more of an op- 
tion. If you don't do anything at the Federal level, and it is done- 
restructuring is just done on a State-by-State basis, you do have 
extraordinarily unequal treatment. I think that is the point that 
you may be trying to address. 
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In Oklahoma we are doing electric restructuring legislation 
where we are not waiting for the Congress to act, but we are hop- 
ing that the Congress will act so there will not be problems in us 
restructuring our market and our neighboring States not restruc- 
turing their markets, because there would be tremendously un- 
equal treatment. Our system would be open, and others would be 
closed. I think that would cause an unequal treatment. 

So I think you must have an overarching in terms of dealing 
with how you deal with stranded costs on a Federal level versus 
allowing the States to determine how they deal with stranded 
costs. I think that is something that we are best able to deal with. 
It may require working together with other States. Right now what 
we are doing, for example, we just signed off on an order last week 
that allowed for a public service company of Oklahoma which is a 
subsidiary of Central and Southwest, which is going to be a new 
subsidiary of another bigger company basically allowing that merg- 
er to occur, and that electricity is going to be flowing nationwide 
in a much broader fashion. So we are having to work with all of 
these other States in getting that accomplished. 

Mr. Barton. As a public utility commissioner in Oklahoma, you 
can't mandate stranded cost recovery in Georgia, for example, 
which, according to this chart, shows $6.3 billion, since is it is a 
yellow State, according to our analysis not likely that they are 
going to address electricity restructuring. You can do it within your 
own State, but you can't tell the Georgia Public Utility Commission 
that they can allow stranded costs in Georgia if there is a Georgia 
utility that wants to transfer power to Oklahoma. Isn't that cor- 
rect? 

Ms. Bode. That is correct. Absolutely. 

Mr. Barton. My time has expired on the first question, it is 
amazing, but we are going to appear in regular order. So we are 
going to recognize Mr. Hall for 5 minutes. 

Mr. Hall. Thank you, Mr. Chairman. 

For fear that I run out of time before congratulating Ms. Bode, 

I want to thank her for her appearance here and for her input to 
this committee for several years. When you left here, it was our 
loss and Oklahoma's gain, but I thank you for the good help that 
you have been to my office and to the Texas delegation as a neigh- 
bor in Oklahoma. 

Ms. Bode. We want to sell power into your markets eventually, 
so we are eager to have you open it up 

Mr. Hall. Competition is the name of the game. We want to deal 
with all of the territories. 

Ms. Bode. I had that coming. I clearly had that coming. 

Mr. Hall. Let me talk to Mr. Andelman, because I just don't un- 
derstand your position. Maybe I will after you answer some of my 
questions. You stated a prudent businessperson realizes their in- 
herent risks in large capital investments. You get around to saying, 
as with any business there are risks to any profit-making venture, 
and utilities and their shareholders must now absorb the costs of 
their risk. 

Are you saying they shouldn't pay any stranded costs; is that 
what you are saying? 

Mr. Andelman. That would be the best position, yes. 
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Mr. Hall. That is the way that I read it. I have read it, gone 
back over it, and had it read to me. 

Let me ask you. There is some obvious distinction between a reg- 
ulated utility and an unregulated business; are there not? Is yours 
an unregulated business? 

Mr. Andelman. Sure. 

Mr. Hall. How do you justify your statement that utilities and 
their shareholders must now absorb the costs of their risk? Which 
risk are you referring to? 

Mr. Andelman. Mostly the risk of the capital investments that 
they decided to make during construction of those plants. 

I think if you look at some of the cost-based rate-making States 
versus the performance-based rate-making States, in other words, 
where the more assets that a utility had, the larger their revenue, 
you will see that there was a lot of pushing and trying to get more 
utility plants built and a lot of drive through the public utility com- 
missions to get these capital assets on the books. I think that is 
inherent in a lot of the States that have cost-based rate-making, 
whereas those who have performance-based rate-making where 
they have to live up to efficiency standards and things like that, 

I think it is slightly less prevalent. 

I think overall that if you look at the stocks of one of the utili- 
ties, you will see that they are doing quite well. If you look at some 
of the activity that is going on, you will see that a lot of the compa- 
nies that are getting stranded cost recovery are then taking those 
funds, buying up other utilities, purchasing power plants overseas. 
It doesn't seem to be as bad as they are making out, because they 
are really taking other capital risks and other capital investments, 
and so I am concerned about that. 

Mr. Hall. Let me ask you, would you deny recovery of a utility's 
legitimate, prudently incurred costs? 

Mr. Andelman. I think that depends on your definition of what 
is prudently incurred. 

Mr. Hall. The courts will do that. 

I thank you, for if we take your advice, I would leave here imme- 
diately and go back to practicing law. You are really going to make 
it good for all of the trial lawyers across the country. You are going 
to be most congenial and Mr. America and all with them. When it 
comes upon litigation, it is unbelievable if we would take your ad- 
vice and say, well, there is not going to be any stranded cost recov- 
ery. I think they ought to be reasonable and prudent. That is a 
question the courts are going to decide. 

We don't want the courts to have to decide that. We would like 
to write a bill that delineates it. As I have said before, they have 
had so much time to prepare their costs and get ready to submit 
and show that these costs were prudently— I don't think they have 
to be geniuses. You can look back rather than— they could look for- 
ward at that time, but I am just naive enough to want to believe 
that a board of directors responsible to their investors and share- 
holders and to the public at large and to the State or Nation that 
they are contracting with, that they want to be reasonable, and 
th^ want to make the best deal they could make. 

I just have a hard time— Mr. Chairman, I need to go just another 
half a minute if I could. 
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If the government subjects these businesses and their share- 
holders to risks not undertaken at the time of capital investments 
were made to fulfill a franchise utility obligation's to serve, why do 
you object to providing for recovery of the stranded costs that re- 
sult from this change in governmental policy when the government 
caused them to do that, and they in response tried to give a gra- 
cious living? How can you do that? How can you be that indif- 
ferent? 

Mr. Andelman. I would look to some of the other industries that 
have restructured; trucking, railroad, airlines, et cetera. Telephone. 

Mr. Hall. There have been mistakes made there. 

Mr. Andelman. This term of stranded costs wasn't really seen at 
that time when those industries were restructuring. It seems as if 
it is a newly invented term to try and recover the costs. 

I don't blame the utilities. I think they are doing the right thing 
by their shareholders. I think if I was them and I held a lot of 
stock, I would do the same thing. But you haven't seen these sort 
of stranded cost recoveries in the other industries that have re- 
structured. I am not sure why all of a sudden we need to exempt 
the electric industry as well. 

Mr. Hall. I thank for your testimony and thank you for your 
courtesy. I yield back the balance of my time. 

Mr. Whitfield [presiding]. Mr. Shimkus, you are recognized for 
5 minutes. 

Mr. Shimkus. Thank you, Mr. Chairman. 

I am going to follow up with Mr. Andelman real quick and then 
to the rest of the panel. 

Mr. Andelman, the company that you are speaking of as a whole- 
sale club, Bj 's Wholesale Clubs, so there is memberships? I am try- 
ing to get an idea 

Mr. Andelman. Yes, sir. 

Mr. Shimkus. It is kind of like in our area we have Sam's Clubs. 
Would that be a similar operation? 

Mr. Andelman. We are much better, of course. 

Mr. Shimkus. If in Collinsville, Illinois, my hometown, I had a 
company, Shimkus TVs, and it was American-made, and we passed 
Federal regulation that said, okay, now, Bj Wholesale has to sell 
Shimkus TVs, and you had to take the TV and sell it for a loss, 
would that be a position that the wholesale company would like? 
I mean, would you accept or the company would accept that propo- 
sition, that proposal? 

Mr. Andelman. Would they accept it? 

Mr. Shimkus. Yes. Would you say, all right, we will do it? 

Mr. Andelman. I would think that would not be a very popular 
position. 

Mr. Shimkus. Thank you. 

Let me follow up on a question on stranded costs. Most of the 
panelists believe that stranded costs should be recovered. I want to 
ask the question on the PURPA stranded costs. In Illinois part of 
the recovery plan also has an equation for the PURPA stranded 
costs. Do you think that there is any role for the Federal Govern- 
ment to recover the PURPA stranded costs? And if we go to Ms. 
Bode first and just go down the table. Mr. Andelman, since you 
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don't agree that they should recover stranded costs, we can kind 
of ski p over you. 

Ms. Bode. The question is 

Mr. Shimkus. Should PURPA be handled any differently? Should 
there be a role by the Federal Government in recovering PURPA 
stranded costs other than the States? 

Ms. Bode. I guess my view is that the States should be in charge 
of all stranded cost issues with regard to the utilities which they 
regulate, because I think that we have a better way of determining 
what was freely entered into than does any Federal agency in look- 
ing at these issues. 

Mr. Shimkus. Thank you. 

Mr. Andelman, if you want to answer that, but I don't think that 
you will agree that there is any stranded cost recovery should be 
done. 

Mr. Andelman. I just want to go back to your previous state- 
ment. 

Mr. Shimkus. No. I am done with that. I have 5 mi nutes. 

Mr. Ain. 

Mr. Ain. I think that PURPA delegated to the States what was 
formally relegated by the Federal Government under part two of 
the Federal Power Act, which is sales or resale and interstate com- 
merce. They asked the State pursuant to Federal law to create a 
program with Federal standards, and now they are changing the 
rules of the game. 

It seems to me that the Congress was the one who designed this 
program initially, who had the FERC come up with the rules, and 
required the State to implement it. Therefore it seems to me that 
the Federal Government should assure the buyers of that power 
that they not be burdened by that purchase. 

Mr. Shimkus. Mr. Adel berg. 

Mr. Adelberg. Yes. I would agree with Mr. Ain. I would just add 
this. Ms. Bode suggested that it was appropriate for the States to 
be examining the prudence of costs incurred and associated with 
PURPA contracts. I n fact, those costs are wholesale costs by defini- 
tion. They are costs of power that is being being sold for resale by 
the utility. The FERC has nationwide authority. Federal authority 
over those costs. It has been held by the Third Circuit Court of Ap- 
peals that the States cannot disobey an order of the FERC deter- 
mining if those costs are just and reasonable. So I don't believe it 
is appropriate for the State. 

And again, I would also add that while the States may handle 
the issue responsibly, we need to remember those costs will go out 
for another 20 years or more. That is a tremendous period for the 
utilities to be subjected to the risks of decisions when State policies 
will change. 

Mr. Shimkus. Let me go back to both of you, again bringing in 
I llinois's equation, because I II inois already in their recovery has the 
PURPA stranded cost recoveries. So you are proposing that we 
have an additional layer when the States have already taken that 
into consideration? 

Mr. Adelberg. Absolutely. Again, the problem is you are looking 
at costs that are very large. We are talking about some $8 billion 
a year to date. They go on for a long period of time. It is almost 
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Mr. Shimkus. Can I cut in? I don't mean to cut you off, but in 
the Illinois law there is a severability issue in which if you change 
one action of the Illinois law, the whole dereg law in Illinois goes 
out the door. I n our move to competitive energy strategy with the 
aspect that PURPA has been considered, do you want to throw the 
baby out with the bath water? 

Mr. Ain. I think the Federal Government should consider a 
standard that would allow for full and timely recovery and leave 
it to State interpretation as to the full and timely recovery judging 
against the very details of the contracts, the cost incurred by the 
utilities. I would hope that that would not do harm to Illinois's re- 
structuring legislation. 

Mr. Shimkus. Mr. Chairman, can I just ask on the same line just 
to see if Ms. Bode has any response? 

Mr. Whitfield. This would be the last question. Ms. Bode, do 
you want to answer the question? 

Ms. Bode. As stated, there have been States that have taken on 
issues, and I guess our interpretation as to whether FERC has ex- 
clusive jurisdiction or whether the States also have a role to play 
is different. I think we would exert the authority over making 
those decisions as part of our process that we are undergoing in 
Oklahoma, our electric restructuring process. We are looking at all 
issues across the board and not assuming that FERC has that kind 
of jurisdiction. 

Mr. Shimkus. Thank you. 

Thank you, Mr. Chairman. 

Mr. Whitfield. Yes, sir. 

Mr. Pal lone, you are recognized for 5 minutes. 

Mr. Pallone. Thank you, Mr. Chairman. 

j ust following up on some of the comments that have already 
been made, I want to ask a question of Mr. Adel berg. From a legal 
standpoint, do you think that States could deny compensation for 
stranded PURPA costs? 

Mr. Adelberg. I believe based on the Freehold case, which is 
cited in my testimony, that it would be illegal for a State to deny 
recovery of a PURPA contract cost that met the FERC standard of 
justice and reasonableness, which means simply that the contract 
price is below the utility's avoided costs. The concern that we have 
is that that is one court. As you have heard, there are States that 
don't necessarily believe that they are bound by that. I would hate 
to see this issue continue to be litigated over the next several 
years. 

Mr. Pallone. Let me ask you another question about PURPA 
costs, whether PURPA costs have had an effect on your company's 
Wall Street bond rating. In other words, is there a concern that 
Wall Street believes there is some risk that you will not be able 
to recover these costs? 

Mr. Adelberg. The answer to that question is yes. It is quite ex- 
plicit. You need only go review the rating reports, the published 
rating reports by the rating agencies. Duff & Phelps, Standard & 
Poor's, and Moody's, over the past several years. They talk specifi- 
cally about the burden of these costs, the length that we will con- 
tinue to bear them, and the uncertainties associated with having 
those contracts in place. So it was an explicit consideration that the 



166 


rating agencies used in downgrading our debt, and that raised our 
costs for our consumers. 

Mr. Pallone. I wanted to ask Mr. Ain if you believe that— well, 

I guess two parts. First, do you believe that PURPA has stimulated 
renewable energy development; and then second, if PURPA is re- 
pealed, do we n^ something like a renewable energy portfolio to 
ensure that it continues? 

Mr. Ain. I think two things that the Congress did, two at least, 
that greatly stimulated renewable energy development, certainly 
having the market for the power was a critical element in the 
1980's. But second, the Congress had passed a series of tax incen- 
tives in the form of tax credits and 5-year depreciation. That was 
extremely valuable. I worked on large solar projects, wind projects, 
geotherm projects, hydro projects, and they all benefited. 

What really destimulated, if you will, the renewable energy 
projects was when you put out a renewable project, you are basi- 
cally building it and capitalizing 30 years of gas reserves on day 
one. And if the future forecasts it, the forward price curve of nat- 
ural gas is very low, you can't finance a renewable project against 
that forward price curve because you don't think that you will have 
a market. So either you have to lower the capital costs of that 
project through tax incentives, or you have to raise the market 
price that you can get for your output. It is very simple. So those 
are the two things. 

I think that I agree with some of the things that the gentlemen 
have stated. I think Mr. Markey stated we have made terrific 
progress on the efficiency and reliability of renewable industry 
technologies. But frankly, the forward price curve of natural gas 
and coal and alternate fuels is so low that it makes it very difficult 
to invest in a 30-year capitalization when you talk about a renew- 
able energy project. 

Will the renewable portfolio approach be the answer? It would 
certainly force people to buy at some price from renewable energy 
projects. It would be a way, if you will, of creating a market for 
that power and raising the price because people would be having 
to buy it. I think that Congress should look at that and look at al- 
ternatives like tax incentives, which have worked well in the past. 
It is a capital problem. 

Mr. Pallone. Now, your response makes me ask another ques- 
tion, if I dare, but I see Mr. Dingell is not here. So maybe I can 
ask this question, since Mr. Dingell is not here. If he were here, 

I might not want to ask this, but since he is not, I will ask it. Does 
that mean that Ways and Means needs to be a part of this elec- 
tricity restructuring bill? 

Mr. Ain. I was merely addressing the incentive necessary to com- 
mercialize available renewable energy projects. And the Congress 
as a whole has alternatives. You can certainly try to fill that gap 
and do what you can here, and other committees and other agen- 
cies have other mechanisms under their jurisdiction. 

Mr. Pallone. That was a nice way to get around that question. 

Let me ask— this is something— oh, my time is up. I am sorry. 
Thank you, Mr. Chairman. 

Mr. Whitfield. I gave everyone else one additional question. 
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Mr. Pallone. This is one that comes up aii the time, but i wiii 
ask Ms. Bode this, it is the question of whether you think that 
PURPA shouid be repeaied by itseif or whether it shouid be part 
of a comprehensive package. 

Ms. Bode, i think it shouid be a part of a comprehensive pack- 
age, to answer your question directiy. But responding to what you 
said previousiy, i do beiieve PURPA has piayed an important roie 
in terms of aiiowing peopie to see what a competitive marketpiace 
couid iook iike. it aii owed peopie to move forward and see what 
these merchant power piants couid iook iike. i think it gave peopie 
a taste of what competition couid be. 

i think now as we are iooking at comprehensive restructuring of 
the eiectric industry, i think it is appropriate to eiiminate that one 
provision that sort of gave us a iittie ieap forward and iook more 
comprehensiveiy on aiiowing competition across the board. 

i wanted to respond to the other part of it because i think it is 
important in answering your question to kind of see where we have 
been and iook at where we are going forward, i think PURPA aione 
being repeaied versus as part of a more comprehensive package, it 
is a matter of timing, but i think it wouid be better done as part 
of a more comprehensive package addressing aii competition. 

Mr. Pallone. Thank you. 

Thank you, Mr. Chairman. 

Mr. Whitfield. Mr. Pickering, you are recognized for 5 minutes. 

Mr. Pickering. Thank you, Mr. Chairman. 

i wouid just iike to darify some of the questions that come to my 
mind on the jurisdiction, who shouid be responsibie for stranded 
costs. As i understand it, Ms. Bode recommends that the States 
shouid havetotai jurisdiction over stranded costs, both PURPA and 
other State-reiated issues; whiie Mr. Adeiberg and Mr. Ain, you 
wouid recommend, at ieast on the PURPA portion of stranded 
costs, which represents about 30 percent of stranded costs, that 
FERC wouid have that jurisdiction, is that a correct understanding 
of your positions? 

Mr. Adelberg. i n my case, what is important is that the Federai 
Government, the Congress, pass iegisiation that assures the recov- 
ery. The administration couid be done in various ways. But i be- 
iieve it is a Federai issue because they are federai iy mandated 
whoiesaie costs, i aiso, by the way, wouid, as i mentioned 

Mr. Pickering. You wouid say if we did Federai iegisiation, as 
iong as we said the States shaii be responsibie for both stranded 
costs and the cost of State reguiatory action as weii as PURPA, any 
Federai action, as iong as the State administered it, wouid you stiii 
be supportive of that? 

Mr. Adelberg. You have to proceed with a certain amount of fi- 
nesse here. When PURPA was enacted, there was some iegisiation 
that went to the Supreme Court that raised that very question of 
where was the proper dividing iine between Federai Government 
poiicy and what the Federai Government couid require States to 
do. The Supreme Court found in a 5 to 4 decision that PURPA did 
not vioiate the 10th amendment. There is some question as to 
whether the Court wouid go that way today. So i think the prudent 
thing to do is to impose it at the Federai ievei, require that it be 
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FERC standards that ensure the recovery, and then the States 
would be bound by those FERC standards. 

Mr. Pickering. But if you gave the States the jurisdictional au- 
thority and the administrative authority with consultation with the 
FERC and due deference to FERC recommendations? 

Mr. Adelberg. Again, if it was drafted carefully, it might survive 
constitutional scrutiny. 

Mr. Pickering. Mr. Ain, your view? 

Mr. Ain. It is certainly in the national interest that there be fi- 
nancially viable transmission and distribution companies in the 
United States that can serve the public. Anything this Congress 
does should not injure that financial viability. The question comes 
to the nature of the stranded cost recovery. 

Mr. Pickering. Mr. Ain, if I could just get to the jurisdictional 
issue, because that is the core of our question here. Would you sup- 
port— would you say that the FERC should administer all of the 
stranded costs related to PURPA, or, if we could, keep it at the 
State? 

Mr. Ain. I think it should, and I think it is administerable, and 
it is clear, and you could tell what costs are incurred and what you 
could pass through. 

With regard to stranded costs with regard to power plants, it is 
not a science, it is really an art form. It is a very difficult evalua- 
tion process. I think certainly the States have a role, since they 
were the ones in many cases who authorized these plants to be 
built, who did the prudence reviews, not the FERC. 

I think, going back to the national interest, you want to make 
sure that you don't have an industry that can't carry out a vital 
public function. 

Mr. Pickering. Mr. Ain, I am not sure if I understand your an- 
swer. Did you say that the State could handle both PURPA and all 
other stranded costs? 

Mr. Ain. No. I said there should be a Federal standard that man- 
dates that PURPA-incurred costs, since they are easily verifiable, 
should be passed through to the customers of the utilities incurring 
those costs. 

Mr. Pickering. But can the States do that? 

Mr. Ain. The States are doing that. The States will be the ones 
actually doing that. The question is are they doing that under a 
Federal requirement. 

Mr. Pickering. So we could require the States to do it without 
having the FERC actually do it? 

Mr. Ain. That is correct. 

Mr. Pickering. Thank you very much. 

Mr. Whitfield. Thank you, Mr. Pickering. 

Mr. Wynn, you are recognized for 5 minutes. 

Mr. Wynn. Thank you, Mr. Chairman. 

Mr. Adelberg, is it your position that stranded costs beyond 
PURPA should also be handled at the Federal level? 

Mr. Adelberg. I think the answer is certainly for certain cat- 
egories of stranded costs, the answer is yes. 

Mr. Wynn. What categories would that be? 

Mr. Adelberg. Well, the most clear case would the nuclear de- 
commissioning costs that are associated with a Federal regulatory 
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system. I believe that it is appropriate for Congress to address 
those costs. 

Mr. Wynn. What about costs other than those that were in- 
curred, as Mr. Ain indicated, as a result of a State process? 

Mr. Adelberg. I believe that the issue has to turn on the Fed- 
eral Government's role both in causing the costs to be stranded in 
the first place. In other words, if Congress imposes a date certain 
and says by a certain date everyone will have a retail choice, then 
I believe Congress's responsibility to provide for standard cost re- 
covery is greater. That is the first point. 

The second is you need to look again as the particular costs in 
questions. There is sort of a widespread myth that the Federal 
Government had no role in the generation fuel decisions made by 
utilities over the past 25 or 30 years, but, in fact, if you look at 
the record. Congress was very active in the 1960's, 1970's, and 
1980's in setting policy that affected utilities' decisions as to what 
fuels were burned in power plants. 

Mr. Wynn. But essentially the State regime, regulatory regimes, 
made the ultimate decisions with respect to non-PURPA and non- 
decommissioning decisions. 

Let me direct this question to both you and Mr. Ain. Would it 
be your position that even where States have calculated and nego- 
tiated stranded costs, that this ought to be redone under a Federal 
system? My State of Maryland, for example, has essentially nego- 
tiated this issue and taken into consideration PURPA costs, and I 
think the argument I presume some of my colleagues would make 
is why should we redo this, and why is the Federal Government 
better at doing this than the States who have already done this? 

Mr. Adelberg. My State has also done it. 

I would not advocate a Federal standard that would undo the 
work that is done because I think a State like mine and yours that 
have done it properly would find that there would be no further ac- 
tion required. 

What is of concern to us is that 5 years down the road, that there 
is a Federal standard in place that discourages the State from re- 
opening the question under some political pressure or pressure 
from some consumer groups to lower electric rates. 

Mr. Wynn. Mr. Ain. 

Mr. Ain. I would tend to agree with that answer. 

Mr. Wynn. Mr. Ain, how do you respond to the argument that 
Mr. Adelberg made that these electric companies are simply becom- 
ing delivery systems and therefore should not be under a pur- 
chasing mandate? 

Mr. Ain. It is interesting. I addressed in my earlier remarks, and 
I will make it clear one more time if I could, under the avoided cost 
standard in place today at FERC, under the PURPA legislation 
which says that the utilities should pay no more than they other- 
wise would have paid had they done it themselves, if they are not 
doing it, there is nothing they are required to pay. If they are not 
actually in the supply business, PURPA doesn't say that you have 
to buy what you don't need. It says you have to buy what you could 
avoid. If they not avoiding anything 

Mr. Wynn. Mr. Adelberg makes the argument that they would 
be forced to purchase it and then resell it 
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Mr. Ain. I don't believe that is technically or legally or in any 
way correct. 

Mr. Wynn. Thank you. 

Ms. Bode, I am impressed with as a low-cost State you have 
moved to deregulation. Do you believe that consumers will save in 
a low-cost State such as yours under a deregulation scheme, and 
if so, approximately what would be your rough estimate of the con- 
sumer savings? 

Ms. Bode. I think that is one of the most difficult issues that, 
frankly, we face. That is why in my testimony I stated that I think 
some of the issues that we look at are a little different, and the 
reasons for going forward with electric restructuring are a little dif- 
ferent. 

Mr. Wynn. Not based on consumer savings? 

Ms. Bode. What we are hopeful for is that the consumer savings 
will come down the line. We realize that electric restructuring is 
coming all around us. We want to be positioned to protect and to 
compete in that marketplace. 

We believe because we have one of the largest resource bases 
that is really going untapped in terms of gas supply, that we can 
increase electric generation in the State of Oklahoma by using that 
gas supply in the future, and that we can maintain an abundance 
of electric generation capacity in Oklahoma that will keep electric 
prices at a reasonable level. And we are, I guess, looking right now 
and making sure as part of this restructuring processes that elec- 
tric prices for residential consumers will not go up and making 
sure that, hopefully, with commercial and industrials, that they go 
down as well, that they kept level, and that they will go down. So 
it is the idea of doing no harm and with the hopes that we can do 
even better in the future by positioning ourselves as opposed to 
not 

Mr. Wynn. Can I get in one extra question, Mr. Chairman? 

Mr. Whitfield. Yes, sir. 

Mr. Wynn. I think that you indicated in your testimony that 
there was several new gas-fired facilities for electricity generation 
either being built or have been built in your State? 

Ms. Bode. They are on the drawing board. 

Mr. Wynn. On the drawing board. 

If you don't go to full deregulation until 2000, are they subject 
to a stranded cost problem at some point? 

Ms. Bode. No. In fact, they are not being built by our investor- 
run utility. 

Mr. Wynn. Who are they being built by? 

Ms. Bode. They are being built by independent power marketers, 
companies like his, with the hope that because they are being built 
close to major transmission line facilities, and they are also close 
to major gas pipelines, so they know that they will have a sure 
source of fuel in the future, and they are going to be very, very effi- 
cient plants. At least they are on the drawing board to do that 
right now. 

Mr. Wynn. Thank you for your testimony. 

Thank you, Mr. Chairman. 

Mr. Whitfield. I just have a couple of brief questions for Mr. 
Andelman. I know it has been a long day, and that we will con- 
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dude with panel one, and we will move on to panel two. But BJ 
is a warehouse? 

Mr. Andelman. Wholesale dub. 

Mr. Whitfield. I think you indicated that you have about 98 or 
96 facilities. Could you give me a breakdown right now of the fuel 
that is used to generate the electricity that you purchase; what per- 
cent is green, what percent is coal, what is percent is 

Mr. Andelman. I can't give you those exact figures at the mo- 
ment. We are not purchasing green. We are just working on the 
final details of it right now and looking into other green sources. 

I couldn't tell you the mix in each of the 13 States. 

Mr. Whitfield. So you don't know the mix? 

Mr. Andelman. Not to the kind of detail that you are looking for. 

Mr. Whitfield. Okay. I want to thank you very much— oh, Mr. 
Pickering, you have another question? 

Mr. Pickering. If I could just ask Ms. Bode one quick question. 

Ms. Bode, as you know, we are looking at two different ap- 
proaches. One would be a date certain, and one would be an ap- 
proach that would remove all barriers, whether it is PUHCA, 
PURPA, established reliability, transmission, those types of issues 
that would set the rules for competitive policy, but not have a date 
certain as part of that or an opt-out, some flexible date certain. 
From your point of view, from the State perspective, do you support 
one approach over the other? 

Ms. Bode. We have a date certain in our legislation in Okla- 
homa, which is j uly 1, 2002, but we have flexibility in that date 
if we don't get the problems solved that are critically important to 
the State of Oklahoma. That is not a drop-dead date. So I think 
in answer to your question, I think it is critically important to have 
flexibility in that date so that you make sure that you get the prob- 
lem solved as opposed to being held firm to a date certain. 

Mr. Pickering. To that objective of flexibility, does that argue for 
a date certain from a Federal perspective or from a removal of bar- 
riers? 

Ms. Bode. I think removal of barriers and addressing the issues 
is what critically important. I do think it is important to give peo- 
ple an idea of what you are shooting for, but with the flexibility of 
not having it be a drop-dead date. 

I think it is important for the States to have some certainty in 
knowing what we are doing, what target you all are trying to meet. 

I don't know that that necessarily needs to be a drop-dead date 
where once that date is passed, it goes into effect automatically. 

These issues, we have got to work in partnership together. Let 
me tell you, this is a real scary proposition, having worked through 
the whole telecommunications issue where we are dealing with 
things, slamming, and consumer issues that are really serious. If 
we go to this same sort of process, put this in place, and we have 
those problems with our electric service, it could have incredibly se- 
rious consequences. We have got to work as a team. There needs 
to be flexibility built in, and I really welcome and thank you for 
the opportunity to have this dialog. 

Mr. Pickering. Thank you, Ms. Bode. 

Mr. Whitfield. I want to thank panel one for your time and pa- 
tience. Your testimony was particularly important. We appreciate 
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you coming down and look forward to working with you through 
this process. 

I would like now to call panel two. Mrs. Karen O'Neill with 
Green Mountain Energy; Mr. Donald Niemiec with Union Pacific 
Resources; Mr. Paul Agathen with Energy Supply Services; Mr. 
Tom Casten with Trigen Energy Corporation; Mr. Armond Cohen, 
Clean Air Task Force; and Mr. Lawrence Codey with the Public 
Service Electric and Gas Company. 

I would recognize the gentleman from New J ersey for the pur- 
pose of introduction. 

Mr. Pallone. Thank you, Mr. Chairman. I just wanted to men- 
tion the presence on our panel of Larry Codey as one of the wit- 
nesses. Larry is someone who really has built the reputation as one 
of the most respected and well-liked business leaders in our State 
of New J ersey, not just on utility issues, but just in general. He has 
been the president of PSE&G, Public Service Electric and Gas, 
since 1991. And, basically, it has been his vision for the company 
and for the business community— his whole vision, I should say, is 
built on a philosophy that economic growth and environmental 
progress are objectives that are entirely compatible, and that sus- 
tained economic progress will not be possible without prudent stew- 
ardship of our States' and our Nation's environmental resources. 

I think that many people know that New j ersey is very con- 
cerned about the ne^ to bring economic growth and environmental 
progress together. He has basically driven his company to a leader- 
ship role within the industry on improving its environmental 
standing, and he has been an outspoken proponent for the electric 
power industry to embrace change in terms of competition and re- 
structuring as well as coordinating that with environmental poli- 
cies. 

I also wanted to say, Mr. Chairman, that with Larry's active sup- 
port, New j ersey is implementing one of the Nation's most com- 
prehensive and, I think, progressive electric industry restructuring 
plans, which includes significant rate cuts, shopping credits for all 
classes of customers, and tough consumer protection and environ- 
mental disclosure provisions. Beginning August 1 of this year, all 
Newj erseyans will be able to choose their energy suppliers. 

I guess that I could also add that he is a constituent of mine, 
which probably ultimately is the most important thing. 

Thank you for being here, Larry. 

Thank you, Mr. Chairman. 

Mr. Whitfield. Thank you. 

We have a distinguish^ panel here. We are looking forward to 
the testimony of all of you. I do want Mr. Casten to know that we 
have his book here, so we are going to be reading that. In fact, 
some of it has already been read. 

Each of you will have 5 to 6 minutes for your opening statement, 
and we will begin with Ms. O'Neill. 
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STATEMENTS OF KAREN O'NEILL, VICE PRESIDENT, NEW MAR- 
KETS, GREEN MOUNTAIN ENERGY; DONALD W. NIEMIEC, 
VICE PRESIDENT, UNION PACIFIC RESOURCES ENERGY 
MARKETING; ARMOND COHEN, DIRECTOR, CLEAN AIR TASK 
FORCE; PAUL AGATHEN, SENIOR VICE PRESIDENT, ENERGY 
SUPPLY SERVICES; LAWRENCE R. CODEY, PRESIDENT AND 
CHIEF OPERATING OFFICER, PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY; AND THOMAS R. CASTEN, PRESIDENT 
AND CEO, TRIGEN ENERGY CORPORATION 

Ms. O'Neill. GcxxI afternoon. I am Karen O'Neill, vice president 
of new markets at Green Mountain Energy, the Nation's leading 
retailer of cleaner and renewable electricity. Thank you for inviting 
me to testify today. 

Mr. Chairman, Green Mountain Energy supports and appreciates 
your leadership and the work of other committee members on this 
important issue. We feel strongly that Congress should pass l^is- 
lation that requires the States to embrace meaningful competition 
and offer leadership and direction on the important issues. 

To understand our position, you need a little information about 
our company. Green Mountain has a simple, yet ambitious mission, 
to use the competitive market to change the way that electricity is 
made. The generation of electricity is the No. 1 source of industrial 
air pollution in this country. Power generation contributes to smog, 
acid rain, and climate change, to list just a few. 

Green Mountain believes and has evidence that if consumers 
were given the ability to choose their electric supplier, many will 
select power sources that include generation from renewable and 
cleaner resources as a way to improve the environment. Market 
forces can and will deliver cleaner electricity to the grid as cus- 
tomers use their purchasing powers to fight air pollution. Green 
Mountain is built on this principle of aligning the market economy 
with the customers' environmental values. 

Our company was founded in 1977 to sell electricity from renew- 
ables and cleaner energy resources, primarily to residential cus- 
tomers in States that opened up to competition. We have signed up 
more than 100,000 customers in California and Pennsylvania, the 
first two States to create competitive markets. Our long-term plan 
is to sell cleaner electricity in each State where a viable competi- 
tive market is created. 

There is already ample evidence that informed consumers want 
cleaner energy. In Pennsylvania, the most competitive market in 
the country today, one-third of residential customers have switched 
since the market fully opened to competition, have chosen green 
energy products even though these are not the cheapest options 
available on the market. This experience provides compelling evi- 
dence that there is a significant market for green energy if com- 
petitive marketplaces are created. 

Consumers' choices are already having an impact in California 
and in Pennsylvania. In direct response to customers' demands. 
Green Mountain has contracted for existing renewables and has 
begun to bring new cleaner sources to the market. I n Pennsylvania 
we have contracted to have 130 kilowatts of solar generation built. 
In California three wind turbines totaling two megawatts are 
under construction to serve our customers. 
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This is a smaii, but significant new generation. The decisions our 
customers have made wiii eiiminate more than 100,000 pounds of 
nitrogen oxide and suiphur dioxide emissions and mi ii ions of 
pounds of carbon dioxide emissions. This first step on the journey 
to a deaner eiectricity future was made possibie by a competitive 
market. We know that when consumers are educated and empow- 
ered, a iarge number wiii choose environmentaiiy preferabie 
sources of eiectricity. As our company grows in the years to come, 
we expect to spend hundreds of miiiions of doiiars educating con- 
sumers. 

We have, by the way, ai ready spent a considerate amount of 
money educating consumers about the environmentai consequences 
of eiectricity production. And i have with me, and wouid be happy 
to pass these around iater on for you to iook at, copies of biii boards 
and advertisements that have run in both the States that we are 
operating now. They provide a good deai of education as weii as ad- 
vertising for environmentai resources. 

We ask Congress to heip empower those consumers to use their 
purchasing doiiars to support those resources. Congress shouid 
make a strong pubiic expression of support for true competitive 
markets for aii consumers. We need fair and easy access to the 
transmission and distribution fadiities owned by State-reguiated 
utiiities. it is aiso criticaiiy important that States adopt market 
structures that produce meanin^ui price competition; that is, that 
the market structures aiiow new entrants to come in and compete 
successfuiiy on the basis of price with the defauit service that is 
provided to consumers who don't switch eiectricity providers most 
frequentiy by utiiities. 

Other eiements that are important to a vibrant retaii market in- 
dude a strong whoiesaie market; ruies that make it easy for cus- 
tomers to switch suppiiers; standardized data transactions; con- 
sumer education; and strong affiiiate ruies for utiiities. 

There are as weii severai things that Congress couid do to 
strengthen the market for green energy specificaiiy. First, it can re- 
quire utiiities and retaiiers aiike to disciose the environmentai at- 
tributes of eiectricity they seii. This wiii empower consumers to se- 
iect deaner products and, one customer at a time, buiid the de- 
mand for new renewabie generation. 

Congress couid aiso create a systems benefits charge to support 
the deveiopment of new renewabies, energy efficiency programs, 
and consumer education. Other environmentai provisions that Con- 
gress couid consider inciude emissions standards for oider genera- 
tion piants that are comparabie to those in piace for newer piants 
and a renewabies portfoiio standard. 

Green Mountain is working with a diverse group of stakehoiders 
to deveiop a mix of environmentai and other poiicies that wouid be 
acceptabie to aii parties as part of a comprehensive restructuring 
biii. 

To summarize, we at Green Mountain beiieve that Congress can 
piay a strong roie in ensuring a viabie competitive market for eiec- 
tricity. if a market is created, we are confident that a iarge number 
of customers wiii choose environmentaiiy preferabie sources of en- 
ergy and, as a consequence, can make a significant difference in 
the quaiity of our environment. Thank you. 
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[The prepared statement of Karen O'Neill follows:] 

Prepared Statement of Karen O'Neill, Vice President, New Markets, Green 

Mountain Energy 


Good Morning: I am Karen O'Neill, vice president of New Markets at Green 
Mountain Energy, the nation's leading retailer of cleaner electricity. We are based 
in Burlington, Vermont. Thank you for inviting me to testify today. My testimony 
will touch on several issues, but will focus primarily on the tremendous opportunity 
we have to significantly improve the environment as we move toward a competitive 
market for electricity. 

Mr. Chairman, Green Mountain Energy supports and appreciates your leadership 
and the work of other committee members on this important issue. Electrons follow 
the laws of physics, not the laws of our 50 states. They flow across state lines in 
interstate commerce. We feel strongly that Congress should pass legislation that re- 
quires the states to embrace meaningful competition and offer leadership and direc- 
tion on several important issues. I'll touch on some of these later in my presen- 
tation. 

To understand our position, you need a little information about our company. 
Green Mountain Energy has a simple yet ambitious mission: To use the competitive 
market to change the way electricity is made. The generation of electricity is the 
number one source of industrial air pollution in this country. Power generation con- 
tributes to smog, acid rain, excessive nutrient loading to our streams, rivers and 
lakes, climate change and mercury pollution to list just a few. 

Green Mountain Energy believes and has evidence that if customers are given the 
ability to choose their electric supplier they will select power products that include 
generation from renewables and other cleaner sources as a way to improve the envi- 
ronment. Market forces can and will deliver cleaner electricity to the grid and cus- 
tomers can and will use their everyday purchasing dollars to fight air pollution. 
Green Mountain is built on this principle of aligning the market economy with cus- 
tomers' environmental values. 

New, cleaner generation is the best way to reduce industrial air pollution. 

Green Mountain Energy was founded in 1997 to sell electricity from renewables 
and cleaner sources primarily to residential customers in states that deregulate and 
embrace competitive markets. We have signed up more than 100,000 customers in 
California and Pennsylvania, the first two states to create a competitive market. 
This summer we will enter New J ersey, the next competitive market to open. We 
have been active in the development of legislation and/or rules in New England, 
New York, Maryland, Texas and other states, and our long-term plan is to sell 
cleaner electricity in each state where a viable competitive market is created. 

Competitive markets have attracted both retailers that compete on price and 
those that offer "green energy," or electricity from cleaner sources. There is already 
ample evidence that informed consumers want cleaner energy. In Pennsylvania one 
third of the customers that have switched have chosen green energy products even 
though they are not the cheapest option. We believe there is a tremendous market 
for "green energy" if a real competitive marketplace is created. 

We have found that cleaner energy options can be cost competitive as well when 
the market is structured properly. Green Mountain Energy offers three products in 
Pennsylvania including one that is priced competitively with products offered by ex- 
isting utilities. Green Mountain's participation in the market has already produced 
results. 

In direct response to customers' demand in Pennsylvania, Green Mountain has 
contracted for existing renewables and has begun to bring new, cleaner sources to 
the market. Green Mountain has contracted to have 130 kW of solar generation 
built there. The first of the solar facilities being built to serve Green Mountain 
began generating power on April 22 in Conshocken. This 43kW solar array is by 
far the largest in the Commonwealth. 

In California, three wind turbines totaling two megawatts are now under con- 
struction to serve our customers there. These are the first wind turbines built as 
a result of customers choosing renewable energy in a competitive market. 

Soon we expect to have new wind turbines built to serve our customers in Penn- 
sylvania. We have a contract with a wind developer to assess sites in Pennsylvania. 
The developer has reviewed more than 20 sites throughout the state, and we are 
narrowing our search to a few locations. We expect to have brought the first com- 
mercial wind generation to Pennsylvania by early 2000. 

The 43kW solar array in Pennsylvania and two megawatts of new wind in Cali- 
fornia were developed because customers voted with their wallets to have them 
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built. These facilities are going up in record time. It took just a few months to get 
the solar array operational. In comparison, it takes years to permit and site a fossil 
fuel plant and nuclear plants can not be sited at all. 

This is small, but significant, new generation. The decisions our customers have 
made in California and Pennsylvania will eliminate more than 100,000 pounds of 
nitrogen oxide and sulfur dioxide emissions, and millions of pounds of carbon diox- 
ide emissions. This first step on the journey to a clean electricity future was made 
possible by Green Mountain and a competitive market. We know that when con- 
sumers are educated and empowered, a large number will choose environmentally 
preferable sources of electricity. As our company grows in the years to come, we ex- 
pect to spend hundreds of millions of dollars educating consumers. We ask Congress 
to help empower them. 

What can be done to improve the competitive market and the market for green 
energy? 

First Congress should make a strong public expression of support for competitive 
markets for all customers. We need fair and easy access to all the transmission and 
distribution facilities owned by state-regulated electric utilities. It is also important 
that states adopt market structures that produce meaningful price competition. In- 
evitably in a competitive market, a standard offer price, or what is sometimes called 
the "default price" or "price to beat," is created. This is the price customers who do 
not switch will pay for the electricity they buy. Often, but not always, the existing 
utility becomes the standard offer provider and retains the customers who choose 
not to switch. 

The "standard offer" price should include all costs of generation and retail service. 
In some states some of these are categorized as distribution costs. In a competitive 
market distribution costs are still r^ulated and are included as a separate charge 
on customers' bills. So it is to the utilities' advantage to shift as many costs as they 
can to the distribution side of its business. This artificially lowers the standard offer 
and gives the utilities an unfair advantage over the new entrants in the market who 
have to include these costs in their retail rates. 

When the standard offer is priced properly, as it was in much of Pennsylvania, 
competition is fierce. When it is set artificially low, as it was in Massachusetts, 
there is no competition. Customers do not win if the price is set artificially low. 
They lose the cost savings, innovation, and environmental benefits that will flow 
from competition. 

Other elements that are important to a vibrant retail market include a strong 
wholesale market, rules that offer customers easy access to the market, standard- 
ized data transactions, consumer protection and strong affiliate rules for the utili- 
ties. I'll touch on just the last one here. 

The electricity market needs real competitors. Utilities should not be able to cre- 
ate shadow affiliates that presume to offer competition, but are really designed to 
protect market share. Clearly defined affiliate rules that mandate a meaningful 
arms-length relationship between a utility and its stepchild are critical to the suc- 
cess of the market. 

There are several things Congress can do to strengthen the market for green en- 
ergy specifically. 

First, it could require utilities and retailers alike to disclose the source and cost 
of the electricity they sell. Consumers purchasing electricity in a competitive market 
need more information about the environmental characteristics of the power that 
they buy. This will empower them to select cleaner products and one customer at 
a time build the demand for new renewable generation to be built. 

Second, Congress should create a system benefits charge to support the develop- 
ment of new renewable resources, energy efficiency programs and the development 
of consumer education programs that alert customers to the important issues ad- 
dressed in deregulation. 

Consumer education is key to a successful competitive market. It is essential to 
a successful green market. Green Mountain Energy's advertising and marketing 
have played an important role in California and Pennsylvania. Marketing is infor- 
mation. Our marketing is a major environmental education campaign, alerting peo- 
ple to the problems that result from making electricity. We've found that most peo- 
ple have no idea that electric generation is a major pollution source. So first we 
have to tell them that and then give them information they need to make an in- 
formed choice. 

There are other environmental provisions that Congress should, and no doubt 
will, consider as part of the restructuring debate, including a Renewables Portfolio 
Standard and emissions standards for generation plants built before 1977 that are 
comparable to standards in place for newer plants. While Green Mountain is enthu- 
siastic about the potential for the competitive market to produce environmental ben- 
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efits, the market does not obviate the need for sound environmental policies. Green 
Mountain is working with a diverse group of stakeholders to develop an appropriate 
mix of environmental and other policies that should be part of a comprehensive re- 
structuring bill. 

We believe that to develop a market that is exciting, viable and attractive to con- 
sumers, we must work effectively with a wide variety of interested parties. We urge 
Congress to continue creating processes that are inclusive and consider the needs 
of all the players in the new competitive market. 

Thank you 

Mr. Whitfield. Thank you, Ms. O'Neill. 

Next will be Mr. Niemiec. 

STATEMENT OF DONALD W. NIEMIEC 

Mr. Niemiec. Thank you, Mr. Chairman, good afternoon, and 
members of the committee. I appreciate the opportunity to be here 
today to participate in today's hearing and thank you for the invi- 
tation. 

I am Don Niemiec, vice president of marketing for Union Pacific 
Resources Group. Union Pacific Resources Group is one of the larg- 
est exploration and production companies in the United States, and 
it is the No. 1 driller among both independents and majors for the 
past 7 years in the United States. Our company is located in Fort 
Worth, Texas. For the record, let me note that I reside in Arling- 
ton, Texas, which is in the prestigious Sixth Congressional District, 
which is ably represented in Congress by Congressman Barton. 

Mr. Chairman, my company and organizations that I represent 
support comprehensive Federal legislation that restructures the 
electric industry and ensures open and nondiscri minatory access 
for all market participants. 

There are three issues that I would like to discuss today. The 
first is PURPA. NCSA members have long opposed energy man- 
dates. Consequently, we favor the repeal of PURPA as one aspect 
of restructuring legislation. PURPA was instituted at a time when 
the U.S. believ^ that we were running out of fossil fuels. Many be- 
lieved that PURPA would provide the boost that would make alter- 
native fuels, especially renewables, cost-competitive. We now know 
that fossil fuels remain abundant and cause competition. For most, 
renewables remain an elusive goal. 

PURPA repeal should not be retroactive. Any restructuring bill 
should guarantee the sanctity of existing contracts and apply to all 
fuels. A restructuring bill should not repeal PURPA with regard to 
gas-powered generation while putting in place new PURPA man- 
dates of the use of renewables. 

The second issue is stranded costs. Five years ago many saw the 
utilities' stranded costs as large and their potential Waterloo. 
Today that is no longer the case. Estimates of the size of stranded 
costs have shrunk rapidly as States realize that they can be miti- 
gated through the sale and appropriate valuation of existing utility 
assets. 

NCSA members support utilities in their quest for recovery of 
verifiable stranded costs. Although not every State has a sterling 
record on stranded costs, there is a general trend toward reason- 
able State action. As a consequence, NCSA believes Congress 
should not dictate a single nationwide approach, nor should it place 
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unreasonable roadblocks in the path of States working toward a 
just resolution of the stranded costs problem. 

The last issue that I would like to discuss pertains to limiting 
electric restructuring impact on the environment. We believe that 
market-based approaches are the best way to protect the environ- 
ment. 

I will discuss two; first, a fuel-neutral standard. These standards 
can play a critical role in environmental policy since they require 
all fuels to achieve the same level of emissions. Currently, cleaner 
burning fuels are disadvantaged because past regulations do not 
require all fuels to meet the same standard. Fuel neutrality re- 
moves the preferential treatment that dirty fuel sources have en- 
joyed for the last two decades. 

The second example of market-based approach is the use of out- 
put-based standards as promulgated in the new source performance 
standards. An output-based approach requires industry to meet 
emission levels based on each unit of energy produced regardless 
of the fuel used. 

Competition and open markets offer excellent opportunities to es- 
tablish protocols that will benefit the environment. However, the 
Nation will not reap all of the benefits that natural gas and other 
clean fuels can provide if the Federal rules governing the electric 
power industry create an unlevel playing field. Congress must en- 
sure that the marketplace, not the Federal Government, chooses 
the winners and losers. 

It would be counterproductive for Congress to create a preference 
among fuels used for electric generation. The renewable portfolio 
mandate that several bills have advocated runs counter to the 
premise behind deregulating the electric industry. Mandates reduce 
customer choice and unjustly result in increased costs to con- 
sumers. Natural gas producers do not oppose renewable energy. 
Rather, we oppose mandatory use of any fuel. 

Recently we have seen the advent of green power, giving con- 
sumers the choice to purchase electricity from renewable energy 
sources. This is a market-based solution that is working to help re- 
newables penetrate the market. It is now time for Congress to open 
the markets and let competition and customer choice determine the 
national generation portfolio. Thank you. 

[The prepared statement of Donald W. Niemiec follows:] 

Prepared Statement of Donald W. Niemiec, Vice President, Union Pacific 

Resources Group 

Good morning Mr. Chairman, members of the committee. I appreciate the oppor- 
tunity to participate in today's hearing and thank you for your invitation. I am Don 
Niemiec, Vice President of Union Pacific Resources Group. Union Pacific Resources 
is one of the nation's iargest independent gas and oii expioration and production 
companies, as weii as the #1 domestic driiier for the past seven years. I am aiso 
the chairman of the Naturai Gas Suppiy Association's (NGSA) demand committee 
and the gubernatoriaiiy appointed chair of the Texas Energy Coordination Councii. 

Mr. Chairman, my company and the organizations that I represent support com- 
prehensive federai i^isiation that restructures the eiectric industry and ensures 
open and nondiscri minatory access for aii market participants. 

Today I wouid iike to discuss three issues that wiii affect the debate over restruc- 
turing the eiectric industry. The first is PURPA. 

As you are undoubtediy aware, NGSA members have iong opposed energy man- 
dates. Consequentiy, NGSA favors repeai of the pubiic utiiities reguiatory policies 
act as one aspect of federal restructuring legislation. PURPA was instituted at a 
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time when the U.S. believed we were running out of fossil fuels. Many believed that 
PURPA would provide the boost that would make alternative fuels— especially re- 
newables— cost-competitive. Of course, we now know that fossil fuels remain abun- 
dant, and cost competition from most renewables remains an elusive goal. 

Nonetheless, we should not condemn PURPA as a total failure, it had, in fact, sev- 
eral largely unanticipated benefits: 

• PURPA demonstrated that independently produced power could contribute signifi- 

cantly to energy resources. 

• PURPA provided a prototype for open transmission access— a cornerstone of a re- 

structured electricity industry. 

• PURPA also permitted efficient, low-emission natural gas to compete for the elec- 

tricity generation market in the wake of the misguided fuel use act. 

• PURPA opened the marketplace to increasingly efficient technologies that in 

many circumstances make natural gas second only to hydropower as the low- 
cost generation fuel. 

• As a result, gas-fired capacity has increased dramatically in recent years, and 

generation has become the gas industry's fastest-growing market. 

• And use of gas instead of coal has spared the environment billions of tons of air 

pollutants. 

PURPA repeal should not, of course, be retroactive. A federal restructuring bill 
should guarantee the sanctity of existing contracts. But repeal should apply to all 
fuels, across the board. 

A federal restructuring bill should not, in essence, repeal PURPA with regard to 
gas-fired generation while putting in place a new PURPA that mandates use of re- 
newables. 

The second issue I would like to discuss is stranded costs. Five years ago, when 
national leaders began to move seriously toward electricity restructuring, many saw 
utilities' large stranded costs as their potential Waterloo. Today, that is no longer 
the case, estimates of the size of stranded costs have shrunk rapidly as states real- 
ize they can be mitigated through the sale and appropriate valuation of existing 
utility assets. 

NCSA members support utilities in their quest for recovery of verifiable stranded 
costs, and we applaud the initiatives many have taken to mitigate them. We recog- 
nize that stranded-cost actions have not been the same in every state because issue 
surrounding stranded costs vary from state to state, what we are seeing is that a 
number of states are handling the stranded cost issue with compromise and con- 
sensus appropriate to their specific situations. 

Although not every state has a sterling record on stranded costs, but there is a 
general trend toward reasonable state action. As a consequence, NCSA believes 
Congress should not dictate a single nationwide approach, nor should it place unrea- 
sonable federal roadblocks in the path of states working toward a just resolution to 
the stranded cost problem. 

The last issue I will discuss regards limiting electric restructuring's impact on the 
environment. Market-based approaches are demonstrably the best method for pro- 
tecting the environment. Congress must ensure that electric restructuring legisla- 
tion and environmental regulations result in all generating fuels competing on a 
comparable basis in a competitive electric power market. 

I will briefly discuss two examples of how market-based solutions are currently 
being used to protect the environment. First, are fuel-neutral standards. Through 
the NCSA, natural gas producers have played an active role in the development of 
these standards in the rules governing ozone transport, also know as the NOx sip 
call. 

Fuel-neutral standards are critical in environmental policy because it requires all 
fuels to achieve the same level of emissions. Currently, cleaner burning fuels are 
disadvantaged because past regulations do not require all fuels to meet the same 
standard. Fuel neutrality removes the preferential treatment that dirty fuel sources 
have enjoyed for the last two decades. This approach also reduces the regulatory 
burden on companies and enables industry to make efficient, cost-effective decisions. 

The second example of a market-based approach is the use of output-based stand- 
ards as promulgated in the new source performance standards. An output-based ap- 
proach requires industry to meet emission levels based on each unit of energy pro- 
duced, regardless of which fuel is used. 

Natural gas producers support output-based standards because they: 

1. assure a more flexible market-based system, 

2. help industry meet emissions targets at lower cost, and 

3. tend to increase the use of cleaner fuels. 
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This apprcach has the collateral effect of reducing the emission of other air pollut- 
ants. Competition and open markets offer excellent opportunities to establish proto- 
cols that will benefit the environment. 

However, the nation will not reap all of the benefits that natural gas and other 
clean fuels can provide if the federal rules governing the electric power industry cre- 
ate an unlevel playing field. 

Congress should ensure that the marketplace, not the federal government, chooses 
the winners and losers. New policies adopted by the congress should not guarantee 
market share to any fuels nor insulate any fuels from the challenges of a fully com- 
petitive marketplace. 

It would be counterproductive for congress to create a preference among fuels 
used for electric generation. The renewable portfolio mandate that several congres- 
sional bills have advocated, runs counter to the premise behind deregulating the 
electric industry. Mandates reduce customer choice, and unjustly result in increased 
costs to consumers. 

Natural gas producers do not oppose renewable energy, rather we oppose the 
mandatory use of any fuel or generating source. In support a position mandating 
renewable energy, some have suggested that we are running out of fossil fuels, let 
me assure you, this is definitely not the case. 

The potential gas committee, in a report released just last month, estimates that 
the United States has an estimated 1,205 trillion cubic feet of natural gas resources, 
including proven reserves. That represents about 60 times current annual produc- 
tion. We have more than enough natural gas reserves to meet current and projected 
demand. 

Thus, it is difficult, if not impossible, to justify forcing consumers to pay for the 
deployment of expensive renewable technologies on this basis. 

Perhaps Congress feels that renewables are not able to compete in today's market 
and won't be built without a mandate. Once again, let me assure you that this is 
not the case. 

In a recent resource for the future study, researchers found that during the last 
30 years, wind and biomass sources have exceeded market penetration projections. 
The study also found that all renewable technologies have succeeded in meeting ex- 
pectations with respect to cost. 

In addition, we have seen the advent of green power in deregulated states, giving 
consumers the choice to purchase electricity from renewable energy sources. Green 
power is a market-based solution that promotes the use of renewable energy. Green 
power is working, and has experienced tremendous growth in the past few years. 

Given these trends, it is difficult to understand why renewable energy needs man- 
date protection. Congress has already enacted tremendous tax incentives for the de- 
velopment of renewable energy. 

And due to the fact that renewables are well on their way to making significant 
penetration into the market, we feel that mandating a renewable portfolio standard 
would be inappropriate and unnecessary. 

It is now the time for congress to open the markets and let competition and cus- 
tomer choice determine the national generation portfolio. In conclusion, the natural 
gas industry encourages and embraces competition. 

We are prepared to meet the challenges of a competitive and growing electric 
power market. Competitive commodity prices, low transportation costs, and highly 
efficient generation technology make natural gas affordable and cost competitive 
with other fuels. 

It is also a preferred energy source because of its environmental attributes. We 
believe that an open and nondiscri minatory electric power market will maximize the 
use of natural gas and that, in turn, will result in substantial economic and environ- 
mental benefits to the United States. 

Our biggest concern is centered on the potential of preferential treatment of one 
fuel versus another. Mandates and regulations that allow different emission levels 
for different types of fuels will not work in a competitive market. Ultimately, con- 
sumers will bear the added costs of inefficiency and waste. 

We urge you to let the market work and to defeat any legislation that arbitrarily 
favors one fuel over another. 

Thank you. 

Mr. Shimkus [presiding]. Thank you. 

Next we will hear from Mr. Armond Cohen, the director of the 
Clean Air Task Force. Welcome, and you are recognized for 5 min- 
utes. 
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STATEMENT OF ARMOND COHEN 

Mr. Cohen. Thank you, Mr. Chairman and members of the sub- 
committee. My name is Armond Cohen, I am the director of the 
Clean Air Task Force, which is a project that works with about 50 
environmental groups around the country, including all of the 
major national environmental groups and a number of State and 
local regional groups, with an especially large concentration in the 
Southeast U.S. and the Midwestern U.S., which are areas that are 
really most heavily impacted by power plant air pollution. 

Earlier today, it was suggested that maybe this is just a North- 
east issue or regional war of some kind between the Midwest and 
the Northeast. I want to assure you that an awful lot of our con- 
stituency is based in the Southeast, States like Georgia, Tennessee, 
South Carolina, Florida; and in the Midwest in the arc of the Ohio 
Valley, which contains a large number of the grandfathered coal 
plants. 

This is very important, because, again, I think there is a mythol- 
ogy out there that somehow this is just about the transport of air 
pollution from the Midwest to the Northeast. In fact, some of the 
greatest impacts from soot, smog, acid rain, flying particle emis- 
sions, and other environmental problems that stem particularly 
from the power sector and some of the highest asthma emergency 
admission rates on bad summer days are in the Ohio valley and 
in Midwestern States like Illinois, Indiana, Ohio, and in Southeast 
States I ike Tennessee and Georgia. 

So the issue that I want to address today, which is the persist- 
ence of these disparate environmental standards, is really fun- 
damentally a national issue; it is not a regional issue. I think that 
is an important point to make because it is often spun very much 
the other way. 

The other point that I want to make is that as a result of that 
geographic distribution of damage from power plant emissions, this 
is an issue that has a lot of resonance outside the Beltway. There 
are a lot of environmental groups in States like Illinois, Florida, 
Ohio, Georgia, Michigan, Texas that are focusing on this problem. 

We are beginning to see some leadership on this grandfathered 
power plant issue from States. I included in my testimony, for ex- 
ample, Governor Cellucci in Massachusetts has gone forward, with 
the staff, of degrandfathering older power plants in Massachusetts, 
j ust last week Governor bush in Texas indicated his support for a 
bill that would at least provide some partial degrandfathering for 
gas and coal plants in the State of Texas. Now, it is not a full 
degrandfathering, but recognized that there are very significant 
problems with public health and the environment from power plant 
emissions and the persistence of these disparate emission stand- 
ards. 

The focus of my testimony, which I am not going to repeat at 
length here, is, of course, how do we go about addressing this dis- 
parate emissions problem, and what is its relationship to restruc- 
turing. We really make two arguments. The first is that this is an 
unprecedented reshuffling of the deck, if you will. Once in a cen- 
tury probably, reorganization of this industry and the environ- 
mental regulatory picture for that industry is intimately bound up 
with the marketplace. It is important as we pursue restructuring 
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to make sure that we really are addressing the full range of costs 
and benefits that flow from the system. 

The second point is a more specific one, and I think my col- 
leagues can probably make more credibly, and I think Mr. Niemiec 
did in his testimony, which is that allowing this grandfathered 
power plant two-tiered regulatory system to persist where plants 
built before 1977 can pollute at 4 to 100 times the rate of new 
plants is really a recipe for a failed market. Fundamentally what 
we are talking about is very limited market entry for newer plants, 
newer, cleaner efficient plants, certainly as compared with what 
those entry levels would be and those efficiency levels would be if 
we leveled the playing field, as the previous witness suggested, by 
requiring equal environmental performance standards across the 
board. 

That is really the thrust of the testimony. By making that point, 
I don't mean to scant the need for other environmental policies, al- 
though my testimony does not address those points. 

J ust finally, a brief and maybe anticipatory word on the Amer- 
ican Trucking decision from the DC circuit last Friday. Our anal- 
ysis is this is very much an aberrant decision that is very much 
out of the mainstream, the jurisprudence surrounding administra- 
tive law. Flowever, I would argue that, if anything, that case and 
the uncertainty it creates argues for Congress to more directly ad- 
dress air emissions issues in legislative hard-wired fashion, par- 
ticularly appropriate as part of a restructuring bill, rather than 
allow the uncertainty that that decision will no doubt create to per- 
sist. 

Thank you very much, and I would be happy to take any ques- 
tions. 

[The prepared statement of Armond Cohen follows:] 

Prepared Statement of Armond Cohen, Director, Clean Air Task Force 

Mr. Chairman, and Members of the Subcommittee: My name is Armond Cohen.* 

I am Director of the Ciean Air Task Force, a project of Pace University's Center for 
Environmentai Legai Studies. The Ciean Air Task Force assists and works with 
more than 50 state, regionai and nationai environmentai organizations in the 
United States to educate the pubiic and poiicymakers about the need to reduce air 
poiiution from the nation's power piants. These organizations work in aii 50 states, 
with especiaiiy strong concentration in the Midwest and Southeast— regions that 
bear a disproportionately large environmental impact from power plant air emis- 
sions. Today, however, I am testifying solely on behalf of the Clean Air Task Force. 

SCOPE OF testimony 

Your hearing today focuses on, among other things, electricity competition and the 
environment. My focus will be on direct air emissions concerns rather than other 
environmental concerns in restructuring such as the development and commer- 
cialization of renewable energy and energy efficiency: environmental disclosure: and 
other structural issues which have potential environmental consequences, such as 
the structure of stranded investment recovery. 

ELECTRIC POWER PRODUCTION AND THE ENVIRONMENT 

The quality of the nation's air and environment in the next century will depend 
significantly on the environmental profile of the nation's electric power sector. Sim- 
ply put, the electric industry is the nation's largest industrial air polluter. It stands 
at the center of the major environmental problems dominating today's front pages 
and the environmental agenda for the next several decades. For example. 


My resume is Attachment 1 to this testimony. 
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• Power plants contribute about a third of the nation's smog-causing chemicals, and 

as much as 50% in states such as Ohio where chronic smog exposures are some 
of the worst in the nation. 

• Power plants contribute about two-thirds of the nation's sulfur dioxide, producing 

acid deposition and haze which has reduced visibility in the Central and East- 
ern United States by 50% or more in recent decades, and by up to 80% in some 
national parks. See Attachment 2. 

• Power plants contribute a third to half of the deadly fine soot particles in the Cen- 

tral and Eastern United States. 

• Power plants likely contribute 30% or more of the emissions of toxic substances 

such as mercury. 

• Power plants are responsible for roughly a third of the nation's man-made carbon 

dioxide emissions, which are likely contributing to long-term global climate 
change. 

The nation's electric power industry has made some environmental progress over 
the last two decades, in part due to technological improvements and in part due to 
new laws such as the acid rain provisions of the 1990 Clean Air Act amendments. 
At the same time, however, in part due to demand growth, in part due to changing 
fuel mix and an aging power plant fleet, total emissions of key power plant pollut- 
ants such as nitrogen oxides, CO 2 and mercury have risen substantially over that 
period. 

It is also important to understand that, environmentally, all power plants are not 
the same. There is a huge disparity in environmental performance among fossil- 
fired power plants— a disparity that, as we'll discuss in a moment, has significant 
competitive implications. 

At the heart of this disparity is plant age. The vast majority of power sector air 
pollution in the United States comes from power plants licensed prior to the 1980's, 
when tight "new source review" procedures for emissions were made fully applica- 
ble.2 As a result, even after the Clean Air Act Amendments of 1990 are fully imple- 
mented, older coal plants will be allowed to emit at roughly four times the rate re- 
quired of new coal plants— and as much as fifty to one hundred times the rate of 
new gas plants. See Attachment 3. 

At the time this "old source" exemption was granted, it was arguably without 
long-term significance. Plants historically were retired and replaced every 20-30 
years. However, a variety of factors, including changes in the energy market place 
in the last two decades have lengthened coal and oil plant lifetimes considerably 
over what was expected. Today, for example, about 70% of our nation's coal units 
predate the 1970 Clean Air Act, and fully 50% are forty years old or older— having 
long outlived their predicted engineering and accounting lives. See Attachment 4. 

As a result, America really has three power plant fleets— two actual, and one po- 
tential. We have a large fleet of Vietnam-, Eisenhower-, even Truman-era plants 
running on older technology with high emission levels. We have a smaller fleet of 
modern, high-tech plants built in the last decade, which are four to a hundred times 
cleaner, struggling to break further into the market. And, finally, we have a third, 
potential fleet of modern, high-tech plants that are poised to enter the market and 
compete, but in a substantial number of cases are being kept out by environmental 
subsidies for the first fleet mentioned. 

THE NEXUS BETWEEN THE ENVIRONMENT AND ELECTRIC RESTRUCTURING 

Why are these environmental facts relevant to federal electric industry restruc- 
turing? 

Harmonizing Restructuring and Environmentai Poiicy. First, as a matter of com- 
mon sense, policies affecting the shape of the electric power industry, and environ- 
mental policy, should be sensibly linked. The shape which this industry takes under 
competition— its starting rules, its operating procedures, its financial regulation- 
will have profound impacts on the quality of the nation's air, water, land, and even 
its scenic views. The debate underway before this Subcommittee, and eventually the 
full Congress, could determine the course of electric power production for perhaps 
the next century. If there are ways to harmonize restructuring policy with the envi- 
ronment, and to set the nation's most polluting industry on a more environmentally 
sustainable course, this is the moment to do it. Otherwise, we are condemned to be 
making piecemeal policy, much of it with unintended and possibly perverse con- 
sequences. 


2SeeD. Wooley, "Environmental Comparability." Watura/ Resources & Env/ronment (American 
Bar Association Section of Natural Resources, Energy, and Environmental Law), Spring 1998 
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As noted, the environmental footprint of the electric industry is enormous. But re- 
quiring older plants to meet modern emissions standards faced by new coal plants— 
put aside cleaner gas-fired plants— would reduce the power sector's impact substan- 
tially, knocking down power sector nitrogen and sulfur emissions by 75-80%, for ex- 
ample. Reductions at this level— or greater— are likely to be needed over time to 
meet the nation's serious respiratory problems, and to address other persistent un- 
solved environmental problems such as acid rain, nitrogen saturation of estuaries 
and coastal waters, and haze. 

Putting the industry on a swifter clean-up path is especially appropriate on 
grounds of public policy and efficiency as the industry is comprehensively reorga- 
nized and generating assets change hands. Buyers want to know what their envi- 
ronmental obligations will be. New competitors have a right to know what environ- 
mental rules will govern the new market so they can make rational investment deci- 
sions. Sellers are entitled to fair compensation for their units— but not more than 
the units are worth taking into account reasonably anticipated environmental bur- 
dens and the considerable costs already borne by ratepayers to amortize such units 
through the regulated rate base. And finally, but not lastly, the breathing public has 
a right not to see a fleet of incumbent, dirty plants for which th^ have already 
largely paid through their rates to recapitalized through asset sales at enormous 
"premium" sums which then lead to cries of poverty from buyers who claim they 
lack the means to meet modern air pollution performance standards. 

In short, 1990's restructuring is a once-in-a-lifetime moment of capital and asset 
liquidity in the electric industry. It is not unreasonable public policy to expect that, 
as the nation's generating fleet is minted anew, a fraction of this capital flow should 
be allocated to redeem the environmental performance promises of decades past 
which were never realized. 

Market Power 

Second, the environmental disparities discussed above have direct consequences for 
the health and vigor of the new electric markets. Because the nation's older coal-and 
oil-fired power plants do not have to meet new plant standards, they enjoy a signifi- 
cant competitive advantage over new market entrants that must meet those tight 
standards. Recent quantification suggests that this "pollution subsidy" for NOx and 
SOx alone— ignoring CO 2 — can confer as much as a 2 cent/kwh advantage to an 
older coal plant over a new combined cycle gas unit, for example. See Attachment 
5. 

This implicit environmental subsidy for older plants will slow market entry, re- 
tard the development of a fully functioning competitive marketplace for electric gen- 
eration and entrench the market power of incumbent plant owners. That's not good 
for competition, and it's not good for consumers. 

In March of 1997, a group of some 150 electric power producers, along with more 
than 20 environmental organizations, made this point to the Administration in a 
joint letter. See Attachment 6. 

Consumer Benefits 

Third, power plant emissions have significant impacts on the consumer and small 
business pocketbook. Direct affects include increased hospitalization and health 
costs, reduced worker productivity, increased health insurance premiums, and the 
reduced value of agricultural and tourism resources. I ndirectly, failing to curb power 
plant emissions will require emissions reductions to come from other sectors of the 
economy, such as manufacturing, small business, and transportation, where it is 
likely that they will be far more expensive to make. If the intent of electric restruc- 
turing is to provide consumer benefits, we cannot ignore the enormous economic op- 
portunities that would come from substantially reducing power plant emissions as 
part of the restructuring process. 

The Federal Role 

Many issues have been addressed in federal restructuring legislative proposals. 
But the one issue in addition to transmission policy that is indisputably of federal 
concern is the environment. Air emissions from power plants cross state lines— 
sometimes hundreds and thousands of miles. Along with federally mandated com- 
parability for the price and service terms and conditions for access to the interstate 
transmission system as part of restructuring, we should also create comparability 
for the environmental terms of access to that transmission system. 

This is one issue on which states cannot effectively act by themselves in the state 
restructuring process. Although some limited provisions for environmental com- 
parability have been made in states such as Rhode Island and Massachusetts, and 
are presently under consideration in Texas and Illinois, it will be hard for states 
to act alone. Typically, plant owners and some state officials argue that air emis- 
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sions are a federal policy concern, especially were they are intertwined with the pro- 
duction of an interstate commodity like electricity. Aside from the possible local eco- 
nomic consequences of acting unilaterally to r^uire power plant clean-up, many 
argue that it does littlegood for a state to clean up its local plants if upwind genera- 
tors are still allowed to emit at grand fathered levels. While these arguments lack 
merit in many respects^, there is a grain of truth in them: the federal level is surely 
the optimal place to act to harmonize environmental and electric market policy. 

RECOMMENDATIONS FOR ACTION 

As I noted earlier, my testimony today was not intended to cover the full gamut 
of policies that should be pursued in electric restructuring. Instead, I have focused 
on one important policy emerging from the above discussion: creating a new electric 
market in which modern environmental performance standards for key pollutants 
such as nitrogen, sulfur, C02 and air toxics must be met any generator regardless 
of age, grandfathered status, location, or generation efficiency. Sometimes called 
"environmental comparability," such a policy would not only move the nation consid- 
erably forward towards meeting its principal air quality and environmental goals. 
Such a policy would also ensure that the new electric markets are robust and vital, 
with many new market entrants— and not simply the domain of an aging fleet of 
former monopoly plants now hoarding the rents of environmental grandfathering. 

Several bills were introduced into the House and Senate in the 105th Congress 
that, in various ways, attempted to accomplish this end. This issue has become a 
major priority for environmental and public health organizations nationally. It is a 
bipartisan issue— everyone breathes the air! Indeed, a Republican, Massachusetts 
Governor Paul Cellucci, has been the nation's leading governor in championing this 
idea at the state level; and Texas Governor George W. Bush has recently signaled 
his support for some power plant de-grandfathering in Texas as well. See Attach- 
ment 7. The time to act is now. 


CONCLUSIONS 

Electric industry restructuring offers a one-time opportunity to reconcile environ- 
mental policy with the emerging competitive market policy, and to get the environ- 
mental price signals right. De-grandfathering the power plant fleet and requiring 
all generation pi ayers to meet modern environmental performance standards should 
be the center of any restructuring-related environmental policy. 

Thank you again for the opportunity to testify. I would be happy to answer any 
questions the Committee may have. 


3Plant dean-up within states wiii typicaiiy reduce ievels of key harmfui medium-range poiiut- 
ants such as smog and soot. 
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March 18, 1997 


William J, Clinton 
President of the United States 

Dear President Clinton: 

As you know, the competitive restructuring of the nation’s electric power 
industry is one of the most important issues that will be discussed by the 105* 
Congress. Recent press reports have indicated that the Clinton/Gore Administration 
will be developing and unveiling its own proposed electric industry restructuring 
legislation in the coming weeks. 

The undersigned parties strongly urge the Administration to create, as part of its 
legislative proposal, appropriate market mechanisms to insure that America’s emerging 
electric marketplace will be both competitive and environmentally sustainable. The 
legislation should address two issues: first, it should remedy the competitive distortions 
and environmental damage resulting from the application of unequal and inadequate air 
pollution standards to older power plants. Second, it should include market-based 
mechanisms to develop zero emissions and renewable generating technologies and 
energy efficiency. 

Without appropriate market mechanisms, national progress on clean air will be 
immeasurably slowed - making achievement of the Administration’s new proposed 
health standards (as well as existing ones) a much more difficult and complex 
undertaking. And without elimination of the gross disparities in emissions criteria 
between different generators, older and dirtier plants will enjoy significant market 
advantage and new, cleaner technologies will face significant barriers to market entry. 

This letter summarizes mechanisms for promoting a competitively neutral 
marketplace while achieving the nation’s air quality objectives: 


• Comp^tively neutral, environmentally protective emission redaction 
requirements. In tandem with a policy for elimination of biased emissions 
standards, the Administration should propose specific regional and national 
emissions caps to be phased in as the industry restractures. These caps must 
provide specific numerical emissions reductions of nitrogen oxides and sulfur 
dioxides from the nation’s older, dirtier generating plants. The Administration bill 
should also provide for similar mechanisms to address other pollutants of concern. 
The best available scientific information indicates that current power sector 
emissions of nitrogen oxides and sulfur dioxide from older, dirtier generating plants 
must be substantially reduced in order to protect human health and the environment. 


ATTACE'lENT 6 
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These health and environmental concerns go well beyond the increment of pollution 
that may occur from competitive restructuring; the existing base of power plant 
emissions is causing unacceptable damage to our children’s lungs and the land, air 
and water around us. Establishment of emission caps -- reflecting achievement 
by tbe industry as a whole of standards met routinely by post-1977 plants ~ 
will ensure continued environmental progress as well as a fair, functioning 
marketplace unbiased against newer, cleaner market participants. 

• Elimination of disparities in emission requirements among competitors. One of 
the major problems slowing power sector clean-up in the last 25 years is the 
patchwork of unequal environmental requirements applying to power plants. For 
example, pre-1977 plants are permitted to emit at several times the rate of newer 
plants, due to the “old source” exemption. The theory of that exemption at the time 
was, in significant part, that older plants would retire within a decade or two, 
avoiding the need for them to clean up to “new source” standards. For a variety of 
reasons, however, those older plants have largely remained in service, with 
grandfathered emission levels which are typically four to ten times higher than 
standards met hy post-1977 plants. This exemption, combined with regional 
disparities in emissions control requirements, not only fouls the air unnecessarily; it 
also frustrates the creation of a fair and competitive marketplace by tilting the 
playing field against new, cleaner market entrants. The “old source” exemption, for 
example, often accounts for between 75-100% of the cost margin between older, 
dirty units and newer, cleaner units. In order to have a truly competitive power 
marketplace, market participants must compete on the basis of operating efficiency, 
innovation and performance rather than on the basis of historic emissions rates 
based on plant age or location. Accordingly, the undersigned urge the 
Administration to propose, as part of any restructuring initiative, a 
competitively neutral emissions allocation system which recognizes and rewards 
higher plant operating efficiencies and which removes the historic 
grandfathering of high emissions rates for pre-1977 plants. 

• Developing a clean power strategy. The legacy of a competitive power industry 
must include reducing the environmental impacts of our use of energy and namral 
resources. True competition, including the elimination of competition-distorting 
emissions standards described above, will lead to much technological innovation 
and more efficient use of resources. However, it is still appropriate and important 
to pursue additional policies that encourage the continued development of clean and 
zero emissions technology over time, including energy efficiency. Market-based 
approaches, which minimize transaction costs and allow for transparent and easily 
evaluated competitive impacts, can enhance fuel diversity, national security and 
provide environmental quality benefits, including greenhouse gas mitigation. 
Appropriate mechanisms to achieve these goals could include well-designed 
renewable generation portfoiio requirements, and the development and 
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deployment of energy efficiency and clean generating technologies with funding 
from broad-based, competitively neutral charges to power consumers. 

In sum, restructuring of the nation’s electric power industry will not achieve its 
economic and structural goals without eliminating the competitive roadblocks built into 
the nation’s air emissions regime. Without this reform, and a companion clean power 
strategy, the nation will not meet its environmental goals either. The Clinton/Gore 
Administration’s commitment to these policies in its electric restructuring legislation 
may well be its most valuable and lasting legacy for both competition and the 
environment. We pledge our support and assistance to the Administration in advancing 
these policies in the coming months. 


Sincerely, 


David G. Hawkins 
Senior Attorney 

Natural Resources Defense Council 


Paul Hansen, Executive Director 
Izaak Walton League of America 

Charlie Higley 
Senior Policy Analyst 
Public Citizen 


Howard Learner, Executive Director 
Environmental Law and Policy 
Center of the Midwest 

Jeffrey M. Gleason 
Director, Energy Project 
Southern Environmental Law 
Center 

Lisa Hong 

Energy Program Manager 
Ohio Environmental Council 


Jean G. Hopkins 

Vice President, Environmental Affairs 
U.S. Generating Company 


Ellen Roy, Vice President 
Intercontinental Energy Corporation 

John J. Stauffacher 
Director, Public Affairs 
Destec Energy, Inc. 


Ross D. Ain 
Senior Vice President 
Cogen Technologies 

Frcddi Greenberg 

Midwest Independent Power Suppliers 
Coordination Group 
(Representing ten member companies) 

Jan Smutny-Jones, Executive Director 
Independent Energy Producers 
of California 
(Representing forty five 
member companies) 
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David Wooley, Executive Director 
Pace University Energy Project 


David Marshall, Staff Attorney 
Conservation Law Foundation 


David Dempsey 
Policy Director 
Michigan Environmental 
Council 

Conrad G. Schneider, Director 
Clean Air Campaign 
Natural Resources Council of 
Maine 

Kevin Knobloch, Director 
Conservation Programs 
Appalachian Mountain Club 

Kevin Snape, Executive Director 
Clean Air Conservancy (Ohio) 


Joseph Minott, Executive Director 
Clean Air Council 
(Pennsylvania) 


Howard Ris, Executive Director 
Union of Concerned Scientists 

Bernard C. Melweski, Legislative 
Director 

The Adirondack Council 

Terry R. Black, Director 
Project for Sustainable 
FERC Energy Policy 


Carol E. Murphy, Executive Director 
Independent Power Producers 
of New York 

(Representing eighty member companies) 

Neal B. Costello 
Executive Director 
Competitive Power Coalition of New 
England, Inc. 

(Representing six member companies) 

Adam Kaufman, Executive Director 
Independent Energy Producers 
of New Jersey 

(Representing twelve member companies) 

Julie G. Rowe, Executive Director 
Independent Energy Producers of Maine 
(Representing twelve member companies) 

B. Kent Burton 
Ogden Energy, Inc. 


Lawrence W. Plitch 

Vice President and General Counsel 

Wheelabrator Technologies, Inc. 

Douglas Barba 
Senior Vice President and 
General Manager 
Catamount Energy Corporation 

Michael Polsky, President 
Polsky Energy Corporation 

John White, Executive Director 
Center for Energy Efficiency and 
Renewable Technologies 

Randall Swisher, Executive Director 
American Wind Energy Association 



197 


5 


Gail Kamaras, Director 
Energy Advocacy program 
Legal Environmental Assistance 
Foundation (Florida) 

Marie A. Curtis, Executive Director 
New Jersey Environmental Lobby 


Nancy F. Parks, Chair 
Sierra Club 
Clean Air Committee 
Pennsylvania Chapter 

Michael Noble, Executive Director 
Minnesotans for an Energy Efficient 
Economy 

Curtis Spalding, Executive Director 
Save the Bay (Rhode Island) 


Peter Iwanowicz 
Energy Project Director 
Environmental Advocates (New York) 


Eric Blank 

Energy Project Director 
Land and Water Fund of 
the Rockies 

Thomas C. Kieman, President 
Audubon Society of New Hampshire 


Gary L. Groesch, Executive Director 
Alliance for Affordable Energy 
(Louisiana) 

Michael Vickerman, Executive Director 
Renew Wisconsin 

Marc H. Lavietes, M.D. 

President 

New Jersey Chapter 
Physicians for Social Responsibilty 


cc: 

Hon. Albert Gore, Jr., Vice lYesident of 
the United States 
Hon. Federico Pena, Secretary, 
Department of Energy 
Hon. Carol Browner, Administrator 
Environmental Protection Agency 
Hon. Mary Nichols, Assistant 
Administrator for Air and Radiation, 
Environmental Protection Agency 
Hon. Kathleen McGinty, Chair 
Council on Environmental Quality 
Hon. Gene Sperling, Chairman 
National Economic Council 
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CLEAN AIR 

NOW! 


CAMPMBN TQ dCAN VP POUUfTIIM POMVCR PLANTS 


WHEREAS: Air poilution Mils at least l.KX) people each year Id Massachusetts. Hur>- 
dreds of thousands of people with respir^ory cor>ditions. such as asthma and heard 
conditions are made si^er by smog and soot 

WHEREAS: Coal and oil burning power plants are the largest stationary sources of air 
pollution in Massachuaatts The oldest power plants are the biggest cuipnis: plants buiri 
before 1977 are not required to meet current standards for power plant emissions. 5 
power plants in Massachusetts ere meeting these standards and are responsible lor 
neahy 90% of power plants pollution in Massachusetts. Cleaning up mesa plants would 
be like talcing nearly 1 million cars off the road. 


THEREFORE: If elected. I pledge to support requirements tor clean up the "Hilhy Five.' 


name Arqeo Paul Calluegi — 

AODRBSS the Colluccl Coiasittee. 55 -Union _Strtt ei:. Mf Q 21 qh 

PHONE 617-742-1998 617-367-2374 



Please msU fbis form to MASSPIRG aOn: Scon Koar. 29 Temple Place. Boston MA 02111 
Please fax this fbr to; MASSPIRG aaci: Scon Ketar. (617) Z92>8057 
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THE MASSACHUSETTS CAMPAIGN TO 
CLEANUP 

POLLUTING POWER PLANTS 

PRESSRELEASE 

For Immediate Release Coniaa Persons: 

October 1. 1998 Rob Sargent, MASSPIRG 617.292-4800 

Cindy Luppi, CWA. 617.423.4661 

Cdhicd Stands Up for Clean Air 

In tbe wake of a sustained grassroots campaign by a broad coalition of over 100 
environmental, public bealth, community and consumer grot^, today Governor 
Cellucci signed a pledge to clean iqi the state’s filthiest five power plants. The pledge 
commits d>e Governor to tighten tbe state’s clean air standards, thereby closing a 
twenty year old loophole on the Federal Clean Air Act that exengited older plants 
from nrodem clean air standards. 

’Paul Cellucci has heard dte call of citizens statewide, and responded with a bold 
step,’ said MASSPIRG Energy Program Diiector, Rob Sargem. "If Governor 
Cellucci follows through on diis commitment to clean up the state’s dirtiest power 
plants, be will have hit a home tun for clean iut that Smnmy Sosa and Mark McGwire 
would be proud of. ' 

'This is an incredible victory for the local community groins who came together 
around concerns of local health mqncts from plant pollution,* said Clean Water 
Action Organizing Director, Cindy Liq)pi. ’Our top priority has been to help the 
communities living in the shadows of the Filthy Five achieve some relief from this 
burden. It appears as though that relief may be in sight. ’ 

’We’re glad that die Governor is hearing our concents about the bealth of our local 
community, especially the elevated asthma rates of our children,’ said Dave Dionne, 
Westpon Selectman anl member of the Can^paign to Clean Up Point. 

’The citizens of die Commonwealdi can now breathe a litde easier, Uterally,' noted 
Lynn Nadeau Co-Chair the of Salem Power Plant Healdi Link. ’It is great to know 
diat, by raising awareness and speaking out on this issue, we have made a difference 
on this critical public health matter.* 

’We are very pleased in the progress that has been made today for all die citizens of 
the Commonwealth.’ said Rosemary Kvetek, a leader in the effort to clean the 
Mystic Plant in Evoett. "We all deserve clean air, particularly our children. ' 
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Tuesday, May IS, 1999 XHE ENERGY OAILY 


Tejas Sells 'Dransok Gas Unit 

Tejas Eneray LUC, a subsidiary of Shell Oil Company, announced Monday that 
it will sell its fransok LUC afTiliate to Enogax Ine., a sub^iary of OGE Energy 
Co«p-, fof $700 million. 

The sale pri^ IncUides Enogex's ^sun^rhon of $ 173 million of tong’term de^t 

TranaoK based in T ulaa, ^ a gatherer, processor and transporter of naturad gas 
in Oklahoma. The company operates over 5,000 miles of pipelines, with a capacity 
of ^out 2.5 billion cubic feet per day. and nine gas processing and treating plants. 

The sale of Transok enables us to concentrate on our core natur^ gas 
transportation, storage and NGL assets In the Gulf Coast region.* said Walter van 

V^r, presir^nt artd OBO of Shell Ei^toration & Production Company and 
head of Shetfs U.S. Downstream & Power business. 

Integration of me Transok system wrti^ the Enogex network of pipelines mil 
bring the total to about 10,000 miles of pipe with the capacity to transport more 
th^ 3 billion cubic feet of gas per day to a number of end-users and pipelines. 
Combined natural gas storage capacthr will be nearly 23 billion cubic feet. 
Togetiier, the con^Kmies have interests in 15 gas processing plants. 

‘CMdahoma is the mird-ieat^ng g^ producing state in the country, and tiie 
combined Enogex/T mns^ ^tem will be orte of the state's major gas gathering 
and transportation systems.*^s»d Steven Moore, chairman, president, and CEO 
of OGE Energy. 

Enogex is a non-reguiated natural gas gathering, processing, transportation, 
production, and energy services cort^ny with pnncipad pipeline operations in 
Oklahoma. Atksmas. and Texas. OGE Energy also is the parent of Oklahoma 
Gas and EiectHc Company, a regulated electric utiirty with nearly 700.000 
customers in Oldahoma and we^m Arkansas. 

Green Credentials In Texas.. • ^Firom one) 

be judged ia signxficafit part by yonr wiUmgness to take actiofi oa diis issue in 
Texas. We a^ you act aow and show leadership at home to begin to clean the 

air of ^is sigaificaat public health and enviromnental dueat by ending diis 
special) and deadly, cnviroaznental excn^ibon for power plants other indus* 
ahr poltution sources.” 

A spedreswoman for Bush said Monday his ofHee had not yet received ^ May 
13 letter, Int noted dte governor's ^fiiU sig^port” for the provision in the 
restructmmg bill that would require die older power plaats ti> cut NOx by SO 
pexcenc and S02 by 25 percent below 1997 levels by 2003. 

Peter Altman, director of die Sustainable Energy and Economic Development 
Coalition, said state eovircinniental and consumer groups are pleased that Bush 
e^rses the power plant cleasup. but are eager to see su^ar endiusiasnx from the 
governor for cleaning iq? the remaining ginndfadiered facilities, parbcnlarty its 
oil refmeiics. 

“On one hand I want to praise die governor for finally seeing the light and 
making sense,” Altman told The Energy Daily. ”Ai the same time 1 have to point 
out that diis is a gay that figured out dial die parade wasn’t going down his street 
and has run outside to catch np widi the pacade and get in the fiont of the hne.” 

Bush spokeswoman Linda Edwards noted that die governor is woridng hard to 
enact legislation that would offer incentives to exempt Realities tiiat vohuitaiily 
reduce tiieix emissions. “Already 50 conqianies have pieced to reduce dieir 
emissions by more dian 100,000 tons, and &8t is before tte bill has been enacted,” 
Edwsrds saLl “Oov. Bush sees this as evidence that die voltmtaiy approach is 
v^rkiug.” 

AnnoDd Cohen, director of the Clean Air Task Force, a Cambridge, Mass.- 
based environmental organization that signed the May 13 letter, said Bush’s 
president^ ambitioas force the govenioi to accosmiodate enviromncmialist 
conosms.^ec^y ifl^&ces Gore^'-^nte of tim green movement’s chaxx^ions — 
in fte elects^ 

“Who knows what will h^qien in die primaries, but die bottom line is if anyone 
is go^ to enter die national stage, they are going to have deal with diis issue <m 
a national level,” Cohen said. 

Bush would not be the &st goveracT to address poUmion from older plaats. hi 
Msssachasetts, ^^bliean G^. Argeo Paul Cclhicci has fulfilled a can^aigs 
promise by ordering die stem’s Department of Environmental Protection to 
undertake a mlemal^ag requuing exoopted plants to meet the same standards as 
new plants. The minois Icgislasure is exploring the issim. as are Connecticut 
lawni^ers. 


Texas UtiMties 
Becomes TXU 

Texas UtOities Ois^any is die 
latest energy cem^asy to change 
its name, asnounemg Friday diat 
from now on ihe coa^any will be 
called TXU. 

Dallas-based Texas Utilities 
said in a statement the name 
change reflects die changing na- 
ture of die company. 

“We are no longer a txadi- 
dona! utili^ cmapany with all 
our bnnsKss focu^ ^idrely os 
Texas,” said Erie Nye, chaxnnan 
and chief executive. “TXU has 
repositioned itself as a malQiia> 
tional, integrated energy com- 
pany diet is diverse geogzapbi- 
cally, operationally and finan- 
cially. But now we need an iden- 
tity reflects our new position 
and strategy.” 

All of die c<»i 9 any's stCofod- 
iaxies m chaagmg &ezr names 
as weE to reflect the new name. 
TU Electzic/Lone Star Gas, for 
example, is lo be renamed TXU 
Electric & Gas. TXU is also 
company's stock symbol. 

Cavanaugh Named 
CP&L Chairman 

Carolina Power & Light Presi- I 
dent and Chief Executive 
Bill Cavaiuagh last week was 1 
named chain^ of the utility’s j 
board of directors, succeeding | 
Sherwood Smith Jr., who had 
held the chairman’s position : 
since 2980. 

Cavanaugh, who came to die ' 
Raleigh. N.C.-based ntility in , 
1992, has been a director since 
1993 and CEO since 1996. 

Smith, who has beat oa dm 
board of directors since 1971, 
will contiime to serve as a direc- I 
tor. 

CP&L operates 16 power 
plants and a system of 60,000 
mites ofpowerlixtes in providing . 
electricity and ffioergy services to ' 
1 .2 miilioncusioiners in the Caro- 
Unas. 
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Mr. Barton. Thank you Mr. Cohen. 

We would now like to hear from Mr. Agathen. 

STATEMENT OF PAUL AGATHEN 

Mr. Agathen. Thank you, Mr. Chairman and members of the 
committee. This has really been a very productive hearing so far, 
and having said that, I hope I may be getting 2 more extra minutes 
to my testi mony. 

My name is Paul Agathen. I am a senior vice president for En- 
ergy Supply Services for Ameren Corporation. We supply electricity 
to 1.5 million customers in the States of Illinois and Missouri. 
Today I am here representing the Energy and Environment Coali- 
tion, or EEC, a group of 12 of the Nation's largest electric utility 
and fuel providers. We are working constructively with Congress, 
the executive branch, and other stakeholders on the environmental 
issues that are expected to rise in the consideration of Federal elec- 
tricity restructuring legislation. 

I want to emphasize that the EEC's membership includes several 
companies that are seeking prompt enactment of Federal restruc- 
turing legislation as well as others that prefer a more deliberate 
route. Thus, while our members may not agree on the scope or pace 
of Federal legislation, they unanimously agree that Federal re- 
structuring l^islation should not become a vehicle for environ- 
mental initiatives. 

The EEC believes that the transition to competitive electricity 
markets can and must be accomplished without compromising pub- 
lic health or the environment. The correct question for Congress, 
however, is will retail competition in and of itself result in degrad- 
ing air quality. We recognize this as a serious inquiry that deserves 
serious analysis. I n fact, two government agencies have undertaken 
exhaustive studies and concluded that the impact on air quality 
would likely be negligible; in fact, possibly positive. 

In the absence of air quality impacts, electric restructuring 
should not be linked to environmental proposals. Such proposals 
should and are being addressed in more appropriate forums. Mak- 
ing this vicious will only complicate an already complex debate. 

We don't agree that the Clean Air Act needs to be amended, but 
more importantly we believe in the notion of statutory integrity, 
and proposals for new regulation of criteria pollutants should be 
considered within the context of the Clean Air Act, not restruc- 
turing. Further, consideration of any CO 2 controls in restructuring 
legislation is premature at this time and inappropriate. 

Ongoing administration dialogs and ERA regulatory initiatives 
continue to offer the prospect of resolving emissions issues outside 
the legislative process. It is clear that ERA has ample evidence to 
address air quality issues outside the context of restructuring. 

Some suggest that Midwestern and Southeastern power plants 
are somehow grandfathered, exempted, or uncontrolled. Not true. 
Starting with a 1970 act, the record shows that Congress did not 
exempt any sources from emission controls. Existing sources were 
required to make whatever reductions were necessary, including 
closing facilities, to obtain air quality standards. New sources were 
required to install the best available to avoid deterioration in air 
quality. There were and are no specific deals for utilities. In fact. 
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Title IV of the 1990 amendments to the Clean Air Act required all 
coal-fired electric power plants to make significant reductions in 
sulphur dioxide and nitrogen oxide. 

Electric utilities now contribute less than 17 percent of all ozone 
precursor emissions. Further cuts in NOx emissions already re- 
quired under the Clean Air Act amendments will reduce that con- 
tribution even more. 

We recognize our role and our future obligations in achieving 
clean air. We are proud of our record to date. In fact, ERA found 
that utility emissions of sulphur dioxide in 1995 had already been 
reduced to 39 percent below the level allowed by the Clean Air Act. 
Ameren UE, my employer, is an example of how significant emis- 
sion reductions from coal-fired units have been achieved through 
existing programs. Since the late 1970's, our SO 2 emissions have 
dropped nearly 70 percent, and our NOx emissions rate has 
dropped over 50 percent in the last 7 years. 

With regard to carbon dioxide, utilities have done more than any 
other industry sectors anywhere in the world to reduce emissions. 
This is the result of our voluntary partnership with DOE called the 
Climate Challenge Program. According to DOE, our industry ex- 
pects to control more than 170 million metric tons of greenhouse 
gas emissions by the year 2000. 

The primary purpose for restructuring is to achieve market pric- 
ing of electricity and to create economic benefits for all customers. 
The best available analysis shows no likely negative air quality im- 
pact. Even so, some want to use this as an opportunity to mandate 
even additional controls on the electric utility industry. 

Perhaps the best way to place in perspective some of the ideas 
that you will hear today is to note that the administration has spe- 
cifically considered and rejected this kind of new multi pollutant 
regulatory program in its restructuring legislation. As ERA admin- 
istrator Carol Browner has said, responding to inquiries about in- 
cluding carbon controls in the administration's bill, this is the 
wrong time and the wrong place for such linkages. Thank you. 

[The prepared statement of Paul Agathen follows:] 

Prepared Statement of Paul Agathen, Senior Vice President, Energy Supply 

Services, Ameren Corporation on Behalf of the Energy and Environment 

Coalition 

Mr. Chairman, my name is Paui Agathen— I am the Senior Vice President for En- 
ergy Suppiy Services for Ameren Corporation. We suppiy eiectricity to 1.5 miiiion 
customers in Missouri and liiinois. 

I am appearing before the Subcommittee today on behaif of The Energy and Envi- 
ronment Coaiition (EEC) a group of twelve of the nation's largest electric utilities 
and fuel providers that are working constructively with Congress, the Executive 
Branch, and other stakeholders on the environmental issues that are expected to 
be raised during the consideration of federal electricity restructuring legislation. 

At the outset, I want to emphasize that the EEC's membership includes several 
companies that are seeking the prompt enactment of federal legislation, as well as 
companies preferring a more deliberate route. Thus, while EEC members may not 
all agree on the shape or pace of federal legislation, th^ unanimously agree that 
federal restructuring legislation should not become a vehicle of opportunity for those 
seeking a back door re-write of federal Clean Air Act requirements. 

The members of the EEC at this time are: Allegheny Power; Ameren Corporation: 
American Electric Power; Cinergy: Consumers Energy: Detroit Edison; Illinois 
Power; James River Coal Company: Kansas City Power and Light; MidAmerican 
Energy Company: Peabody Holding Company: and Southern Company. 
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Let me also emphasize that the EEC believes that any transition to competitive 
electricity markets can and must be accomplished without compromising public 
health or the environment. The correct question for Congress to consider, therefore 
is "Will retail competition, in and of itself, result in degrading air quality?" This is 
a serious issue; it deserves serious analysis. Two government Agencies have under- 
taken exhaustive studies which are relevant: 

1) The Federal Energy Regulatory Commission (FERC), in evaluating the environ- 
mental impact of its open access rule (Order No. 888) deregulating the wholesale 
electricity market, concluded that the impact on air quality— while related to future 
fuel pricing— would likely be negligible. 

2) The U.S. Department of Energy (DOE), in its assessment of emissions trends 
associated with retail competition has reached much the same conclusion. Ouite 
apart from the Administration's aggressive Renewable Portfolio Standard (RPS) and 
Public Benefits Fund (PBF) mandates, the DOE work cites non-regulatory market 
forces such as the increased incentive for heat rate improvement and the projected 
growth of green power as lowering emissions in a competitive scenario. 

Given the likely absence of air quality impacts, utility restructuring should not 
be used as a vehicle to re-write the Clean Air Act or to prematurely consider carbon 
reductions related to global climate change. Such proposals will further complicate 
an already difficult debate and should be properly considered within the context of 
the Clean Air Act, or in other appropriate forums. 

Some proponents of a Clean Air Environmental Title of Restructuring legislation 
argue that this legislation ought to be used for the following purposes: 

• Impose nationwide caps on all fossil fuel power plant emissions reducing NOx and 

SO 2 emissions far beyond the requirements of the Clean Air Act Amendments 

of 1990. 

• Achieve power sector CO 2 reductions of a scope similar to those required by the 

Kyoto Protocol. 

• Mandate sharp reductions of mercury emissions from coal-fired power plants. 

In fact, some Members in the past have suggested that a "moratorium" be placed 
on retail competition until the Clean Air Act is amended to "significantly reduce" 
utility emissions Of CO 2 , Mercury, NOx, and SO 2 . 

While we do not agree that now is the time to amend the Clean Air Act, we do 
at least share the notion of "statutory integrity": that is that these proposals for new 
regulation of criteria pollutants (NOx, NOx) and air toxics (mercury) should be prop- 
erly considered within the context of the Clean Air Act— not restructuring legisla- 
tion. Consideration of any CO 2 control program within restructuring legislation is 
premature and inappropriate. 

Flaving said that, I want to emphasize that ongoing administrative dialogues and 
EPA regulatory initiatives continue to offer the prospect of resolving emissions 
issues outside the legislative process. For example, most members of the EEC are 
actively involved in discussions with EPA on reform of the Clean Air Act's New 
Source Review (NSR) procedures with an eye toward achieving certainty for the in- 
dustry and long term emissions reductions sought by EPA. Other examples of the 
EPA initiative to address related issues include its 23 state regional ozone control 
program (NOx SIP Call), the recently proposed R^ional Flaze regulations, and its 
analysis for Congress regarding utility Mercury emissions. EPA has ample legal au- 
thority to regulate all significant pollutants from utility boilers, including any that 
might arise from utility restructuring. 

THE GRANDFATHERING ARGUMENT AND THE RECORD ON EMISSIONS REDUCTIONS 

It has become popular among some environmentalists and high cost energy pro- 
ducers to refer to Midwestern or Southeastern utility plants as "grandfathered," "ex- 
empted" or "uncontrolled." 

The historical record, starting with the 1970 Act, shows that Congress has not 
singled out utilities for favorable treatment. On the contrary. Congress did not ex- 
empt any sources from emission controls, but did differentiate between existing 
sources and new sources. Existing sources were required to make whatever level of 
emission reductions were necessary, including facility closure, to attain national am- 
bient air quality standards. New sources were required to install the best available 
control technology to guard against deterioration in air quality. There was no spe- 
cial deal for utilities under the Act. They were treated just like any other industrial 
sources (e.g., chemical manufacturer, petroleum refiner, steel maker, automobile as- 
sembly, etc.) Subsequently, Title IV of the 1990 amendments to the Clean Air Act 
(CAA) required all coal-fired power plants to make reductions in sulfur dioxide emis- 
sions (50% below 1985-87 levels) and nitrogen oxide emissions (approximately 40% 
below existing levels) under the acid rain program. 
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Electric utilities now contribute less than 17% of all ozone precursor emissions 
while the transportation sector contributes 41% and the industrial sector about 37%. 
Further cuts in NOx emissions from utilities mandated by the Clean Air Act 
Amendments (CAA) will reduce that contribution to 11% of all ozone precursor emis- 
sions by 2003. Power plants contribute roughly one-third of U.S. CO 2 emissions. 

We recognize our role and our future obligations in achieving clean air; we are 
also proud of our record to date. According to data collected by EPA, the utility in- 
dustry achieved 100% compliance with the 1995 SO 2 reductions mandate. In fact, 
EPA found that utility emissions had been reduced to 39% below the level allowed 
by the Clean Air Act. Ameren UE, one of our operating companies, is an example 
of how significant emission reductions from coal-fired units have been achieved 
through existing legislative and regulatory programs. SO 2 emissions have dropped 
by nearly 70% from our coal-fired units since the late 1970s. The NOx emissions 
rate on our system has dropped over 50% in the last 7 years. 

With respect to carbon dioxide (CO 2 ), utilities have done more than other sector 
of industry anywhere in the world to achieve emissions reductions. The Climate 
Challenge Program, a voluntary partnership with the Department of Energy (DOE), 
involves the participation of over 600 utilities representing more than 60% of elec- 
tric power generation and CO 2 emissions. According to Department of Energy pro- 
jections, our industry expects to control more than 170 million metric tons of green- 
house gas emissions by the year 2000. The Climate Challenge Program is the 
world’s largest and most successful voluntary environmental initiative. 

CONCLUSION 

Maintaining healthy air quality has been and will continue to be an important 
national objective. It is a goal that EEC members embrace and have been respon- 
sibly addressing for several decades. 

The primary purpose for restructuring the electric utility industry is to achieve 
market pricing of electricity, creating economic benefits for all customer classes. The 
best available analysis shows no likely negative air quality impact. Still, some 
stakeholders want to mandate additional controls on the electric utility industry as 
a condition for moving forward with retail competition. 

Perhaps the best way to place in perspective the ideas put forward today by the 
Clean Air Task Force and others is to note that the Clinton Administration has spe- 
cifically considered and rejected as part of its restructuring legislation, this kind of 
new multi-pollutant regulatory program during each of the last two years. These de- 
cisions were recently criticized by environmental groups in a sharply worded letter 
to Vice President Gore, but as EPA Administrator Carol Browner has said in re- 
sponding to inquiries about the appropriateness of carbon controls in the Adminis- 
tration bill, "this is the wrong time and the wrong place" for such linkages. 

Mr. Barton. Thank you. 

We now would like to welcome Mr. Codey. 

I asked Mr. Pallone if he wanted to introduce you, and he said 
that he already did that. So you are recognized for 5 minutes. 

STATEMENT OF LAWRENCE R. CODEY 

Mr. Codey. Thank you, and thank the Chair and the committee 
for the opportunity to testify here today. 

A little bit about PSE&G. It is the main subsidiary of Public 
Service Enterprise Group. As a utility we serve approximately 2 
million customers, 70 percent of the State of New J ersey, about 5 
million in population. We are also the largest gas LDC on the east 
coast and about the third largest combined company in the country. 
Our sister subsidiaries are involved in the generation and distribu- 
tion of energy in China, in India and Argentina. We own distribu- 
tion companies in Chile, Peru, as well as Brazil. In addition, we op- 
erate about 15,000 megawatts worldwide; 2,000 megawatts of that 
are coal in New J ersey; 1,000 megawatts in New J ersey and about 
1,000 in western Pennsylvania. So we are also a coal utility. 

I guess I am here really to disagree with my colleague to the 
right, because I think it is very appropriate and, in fact, indispen- 
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sable that we consider environmental issues as we look to total re- 
structuring of the environment. 

I think I would like to just indicate, as Congressman Pal lone has 
indicated, New J ersey is on the eve of restructuring. We have legis- 
lation passed. We have a commission order. All 2 million of our 
customers will have choice. As of August, power will flow in a com- 
pletely deregulated market to industrial, commercial, and residen- 
tial customers as of August 1 of this year. 

How did we get there? Back about the early 1990's, given our ex- 
perience with natural gas, we as a company recognized that, in 
fact, electricity would be deregulated and should be deregulated for 
our customer base. We also recognized almost immediately that 
there was a conundrum, a public policy conundrum, which would 
pit low-cost energy in a free market against environmental rules. 

Unlike air and unlike kilowatt hours that flow across State lines, 
the problem with the regulatory patchwork of environmental rules 
was that they stopped at State lines. That was a fundamental in- 
consistency with the creation of a level playing field in terms of a 
competitive environment. Dirtier power plants were cheaper power 
plants, and a free market would have the market choose those 
cheaper power plants. In fact, what would happen would be elec- 
tricity would become dirt cheap. 

We did not believe that that was a good public policy way to go; 
that we had to establish a level playing field where the ability to 
pollute was not a competitive advantage. The only way, we be- 
lieved, to do that was to start raising this public policy issue, sup- 
porting deregulation, and moving forward very aggressively. We 
wanted to create an efficient marketplace, and we couldn't do that 
unless we linked environmental and energy policy together. We 
would not get efficiency. We would get subsidies because of the 
State lines where environmental rules change. We would also get 
a backtrack of all of the progress that we made in terms of cleaning 
up the air. In fact, dirtier power plants would produce more and 
put more in the air, and it tends to go west to east and south to 
north. That is a particular problem for the Northeast, but frankly 
it is a problem for Missouri as to what happens in Arkansas and 
Oklahoma and Texas. Transport is an issue. 

I believe it is incomprehensible, recognizing how much the elec- 
tric industry is involved with our air in terms of— you have heard 
the statistic 60 percent of the SO 2 , 30 percent of the CO 2 , 25 per- 
cent of the N Ox— that we think about restructuring this industry 
without addressing the environmental issue at the same time. 

I think the technology is there. We have proven it. In New J ersey 
we used to be, a few years back, 1992, 27 percent of the NOx in 
New J ersey. We are now 5 percent. Using technology, using fuel 
switching, et cetera, et cetera, we have been able to make that re- 
duction. We just agreed with the Whitman administration to re- 
duce that to 90 percent of what we used to be. 

Rates are going down through restructuring. In New j ersey our 
rates with this bill that was just introduced are going down 20 per- 
cent; 14 percent on our account, 6 percent in taxes. That is $2 bil- 
lion being put in the State of New j ersey in terms of restructuring 
over the next 4 years. 
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Now is the time to take some of those savings and to invest in 
clean air, and still have net reductions. It also is a time because 
we are dealing with comprehensive issues of restructuring. PURPA 
has to be reformed. PUHCA has to be reformed. We need to re- 
structure. We also need to have the environmental issue put on the 
table where all of the parties can come to a comprehensive solution 
and form a consensus as to how we are going to deal with energy 
and environmental policy in the next century. 

What should we do. Fuel neutral uniform standards, output 
based standards as you heard about before, that is the way to go. 
Robust trading mechanisms, we should encourage early reductions 
and we should encourage new technologies of renewables. And it 
hasn't been said here today, we need to invest in clean coal tech- 
nologies. It is an important resource, and we need to do a lot of 
R&D on clean coal. 

Thank you very much for your time. 

[The prepared statement of Lawrence R. Codey follows:] 

Prepared Statement of Lawrence R. Codey, President and Chief Operating 
Officer, Public Service Electric and Gas Company 

Mr. Chairman, I am Larry Codey, President and Chief Operating Officer of Pubiic 
Service Eiectric and Gas Company. I very much appreciate the opportunity to testify 
today before this committee. The impact and interreiation of electric industry re- 
structuring and the environment is a topic of vital interest and concern to my com- 
pany, the customers we serve, and citizens and energy consumers in New J ersey 
and throughout the nation. 

PSESiG is the largest electric and gas utility in New J ersey and one of the largest 
combined electric and gas companies in the nation. The utility is part of Public 
Service Enterprise Group (PSEG), a family of companies that in addition to tradi- 
tional utility operations in New J ersey, includes PSEG Energy Technologies, a mar- 
keter of wholesale and retail energy and energy services in the Northeast/Mid-At- 
lantic region of the U.S., and PSEG Global, which develops and operates power pro- 
duction and energy distribution companies on an international basis. As an entity, 
PSEG owns and operates approximately 15,000 m^awatts of electric generation. 
This includes PSE&G's 10,000 megawatts of domestic generation, 2,000 megawatts 
of which is coal-fired capacity based in New Jersey and Pennsylvania, and 5,000 
megawatts in PSEG Global's overseas portfolio. Global's generation facilities are lo- 
cated in Argentina, Venezuela, China, and India. The company also owns electric 
and gas distribution companies in Argentina, Brazil, Chile, and Peru. Together, 
PSESiG, PSEG Energy Technologies, and PSEG Global serve approximately 11 mil- 
lion customers in the U.S. and overseas through power generation and sales and 
distribution of energy and energy services. Collectively, and as individual compa- 
nies, we support competition, clean energy, and sustainable development at home 
and around the world. 

The issue of how best to coordinate economic policy associated with restructuring 
of the electric power industry and environmental policy associated with the impact 
of power plant emissions on air quality is one that I believe offers this Congress 
and this Administration historic opportunities. I 've said in the past that we are now 
confronted with the last, best chance to achieve clean air. The right public policy 
decisions in the context of electric industry restructuring will foster greater effi- 
ciency, produce lower energy ccets, and spur development of new products and tech- 
nologies while reducing this industry's impact on the environment through signifi- 
cant reductions in air pollution emissions. 

No cppportunity comes without risk, however, and I believe there is also the strong 
possibility that wrong decisions will exacerbate long-standing air quality problems, 
compromise the nation's ability to achieve health-based environmental standards, 
unfairly shift the ccets cf environmental mitigation among regions of the country, 
and skew the emerging competitive market for electricity by establishing the ability 
to emit pollution as a competitive advantage. 

PSESiG is in a unique position to comment on the restructuring of the electric 
power industry and the potential impact— both positive and negative-on the environ- 
ment. We have more than 10 years of experience in natural gas deregulation: we've 
been an active advocate in national industry forums for moving the electric industry 
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to competition: we’re in the process of preparing for competition in our home state 
of New J ersey: we've been a vocai, persistent advocate for improved environmentai 
performance: and we've backed up a commitment to environmentai quaiity through 
successfui impiementation of voiuntary programs affecting our own impact on air 
and water quaiity and our management of wastes. 

New J ersey, with my company's active support, is instituting what I beiieve is the 
nation’s most aggressive and comprehensive eiectric restructuring pian. As a resuit 
of iegisiation enacted in February and now being impiemented by the state Board 
of Pubiic Utiiities, aii eiectric customers, regardiess of size, dass, or ideation, wiii 
be abie to choose their eiectric suppiiers. Choice for aii customers— residentiai, com- 
merdai, and industriai— starts on Aug. 1 of this year. The pian incorporates the 
iargest across-the-board rate cuts in the nation (13.9% for PSE&G customers, pius 
6% reiated to state energy tax reform) and the iargest shopping credits in the nation 
(5.86 cents per kiiowatthour) for residentiai customers. The 13.9% rate cut for 
PSE&G customers wiii return about $1.5 biiiion to the economy of New J ersey. 

A key element of making this plan work and workable is that policymakers in 
both the legislative and regulatory arena really tried to be fair to all stakeholders. 
In addition to the benefits for customers, it allows my company an opportunity to 
recover legitimate stranded costs through securitization and a market transition 
charge and it will give our employees an opportunity to compete in the marketplace. 
We believe this plan will create an active, robust, highly competitive market in our 
state. Success in this market will be a function of ingenuity, integrity, efficiency, 
and talent. I believe the men and women who comprise PSE&G are up to this chal- 
lenge, and we're anxious to get started. 

One point that became very clear in the restructuring debate in New J ersey is 
that none of the stakeholders— legislators, regulators, customers— are willing to 
achieve lower-cost energy at the expense of dirtier air and a degraded environment. 
Our residents are aware of the relationship between the generation of electricity 
and emissions of air pollution, and they are acutely aware that they've been on the 
receiving end of nitrogen oxides (NOx), sulfur dioxide (SO 2 ), and particulates— the 
source of which are exhaust stacks of coal-fired generating plants in the Midwest 
and South. 

It's no secret that my company, and I, share these concerns about the relationship 
between our industry, the restructuring of the industry, and the environment. It's 
an issue that I've brought to the restructuring debate at industry forums and at 
many public venues, and I 'm pleased to have the opportunity to raise it today before 
this committee. 

We really have an important choice to make. We can seize what really is a unique 
opportunity to achieve the economic goals of a more efficient, lower-cost, more inno- 
vative energy market and position this change as a vehicle for improving environ- 
mental performance and at a reasonable and fairly allocated cost. 

Of course, we can make policy decisions that will reward the dirtiest energy pro- 
ducers, stifle development and introduction of new, cleaner technologies, and force 
consumers to choose between cleaner air or cheaper electricity. 

First, it's important to understand how significant power plant emissions are to 
air quality problems in the U.S. Electric generating facilities account for about two- 
thirds of all SO 2 emissions: almost a third of NOx, and more than a third of carbon 
dioxide emissions. In addition to these pollutants, the U.S. Environmental Protec- 
tion Agency (EPA) in about a month, will release reports from electric industry 
members on their emissions of air toxics, the acid gases and metals that are also 
byproducts of fossil-fuel electric generation. 

Second, we now know that emissions travel hundreds of miles from their source 
and affect air quality on a regional basis. Emissions spewed into the air in the Mid- 
west today becomes part of the airshed in the Northeast tomorrow. 

Third, the existing system of power plant emissions standards, some based on 
fuel-source, some of the age of the facility, some on geography, was never meant to 
function in conjunction with nationwide retail electric markets. 

Fourth, moving ahead with restructuring and the opening of markets on a nation- 
wide basis without appropriate environmental safeguards will make existing air 
quality problems worse, make the cost of mitigation more onerous, unfairly shift 
these costs from the source of the pollution to where it ends up, and skew the 
emerging competitive market. This is because the dirtiest power will be the cheapest 
power. 

So, the question is, what is the best way to reconcile and rationalize the decisions 
on energy policy and environmental policy in a manner that achieves efficient, com- 
petitive markets while actually improving air quality. 

We believe this can be accomplished by incorporating national, uniform, more 
stringent emissions requirements applicable to all electric generating facilities into 
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comprehensive national electric restructuring legislation. These standards should be 
output-based, fuel -neutral generation performance standards governing NOx and 
SO 2 . This approach will link implementation of the standards to the opening of mar- 
kets; result in all generators of electricity internalizing the cost of appropriate envi- 
ronmental controls: and prevent the shifting of these costs to other regions and 
other competitors. And it will result in reduced emissions and cleaner air, at a cost 
well below the savings and without jeopardizing other economic benefits that will 
accrue from competition. 

PSESiG strongly supported legislation introduced in the last Congress by U.S. 
Rep. Frank Pallone (D-NJ ), a member of this committee, that would have estab- 
lished output-based generation performance standards for nitrogen oxides and sul- 
fur dioxide. This legislation attracted more co-sponsors than any other restructuring 
legislation introduced in the 105th Congress. It's my understanding that Rep. 
Pallone is currently revising this legislation and we look forward to its introduction 
in this session of Congress. It's also my understanding that Rep. Pallone is consid- 
ering the addition of environmental disclosure provisions to the legislation. Newjer- 
sey included strong environmental disclosure rules in its state restructuring plan 
and we believe disclosure will be even more important as a component of federal 
legislation. Consumers have a right to know the environmental component of the 
energy products they purchase. They have a right to relate this information to price 
and make informed, intelligent purchase decisions. Disclosure rules also are needed 
to protect consumers from unfair, unscrupulous marketers, and will actually help 
the development of a market for legitimate "green" energy products. 

In addition to this legislative approach, PSE&G continues to support EPA's regu- 
latory focus on implementing NOx reductions in the eastern half of the U.S. and 
SO 2 controls required for compliance with Phase II of the acid rain program. And, 
yes, we do believe that both legislation and regulatory action are required to solve 
the problem. It's important to note that the EPA's NOx reduction rule commonly 
referred to as the "SIP Call" would establish only a seasonal cap on NOx emissions 
during the five months of summer peak demand, and it only affects 22 states. It's 
an important and positive step, but it's a policy that's been under constant political 
attack since it was announced and its also the subject of litigation which raises the 
possibility— and uncertainty in terms of business planning— of delay. 

This point became even more important last week when the U.S. Court of Appeals 
for the District of Columbia struck down provisions of the EPA's new National Am- 
bient Air Quality Standards for ozone and particulates. Let me be very clear: This 
was no victory for business or the utility industry. My view is that it was the worst 
possible development because it hampers our ability to take actions necessary to 
protect public health and incorporate these actions into very difficult business deci- 
sions we all will be making over the next five years. 

We all know that fossil-fuel electric generation produces emissions that affect pub- 
lic health. We had in place a reasonable schedule for control of these emissions and 
a reasonable course of action designed by EPA to protect the public. The court deci- 
sion upsets this process. It creates confusion and additional risk for our industry. 

I don't believe that we will be held harmless if, at some point, in the future it's de- 
termined that we didn't act quickly or prudently enough to protect the public. 

Finally, I'd like to comment on concerns expressed by some of my colleagues from 
the Midwest that compliance with the EPA NOx reduction program will compromise 
electric system reliability during peak summer demand periods. This is just not the 
case. The Ozone Attainment Coalition of which PSE&G is a member, last week re- 
leased a comprehensive study which clearly shows that power plants can comply 
with the EPA's requirements without compromising reliability. This analysis incor- 
porates the latest data on power plant capacity, the number of plants that would 
require installation of NOx control technology such as selective catalytic reduction, 
the time required to install the controls, anticipated demands growth in affected re- 
gions, and an assessment of emissions trading and other flexible compliance mecha- 
nisms built into the EPA rule. It also includes evaluations of "worst-case" scenarios 
involving unplanned power plant outages and unavailability of generating capacity. 
The analysis of all of this data shows that necessary power plant retrofits could be 
accomplished during normally scheduled plant maintenance outages. Additional 
down time would affect only about 0.5% of generating capacity and only during non- 
peak periods. 

The bottom line is that affected utilities have a four-and-a-half year compliance 
window in which to plan and complete installation of control technology. Based on 
more than 30 years experience in this business, I believe this is enough time. We 
know how to plan and complete these kinds of projects. Let's start doing the work. 
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This completes my testimony. I want to again thank the chairman and the mem- 
bers for honoring me with this opportunity. I'll be happy to answer any of your 
questions. 

Mr. Barton. The Chair would yield to the gentlewoman from 
Missouri to introduce our next witness. 

Ms. McCarthy. Mr. Casten was not yet in the room in the ear- 
lier introductions, but I am delighted he is here in this panel. He 
is CEO of T rigen Corporation. 

Mr. Barton. Let's suspend until the bells are done messing 
around. 

Ms. McCarthy. Mr. Chairman, as much as we have talked back 
and forth in these hearings about the economic opportunities 
present, Mr. Casten is living proof in his work as CEO of Trigen 
Corporation of that very policy, and as the legislation is passed 
which will allow consumers to choose their electric supplier, I 
think, as does Mr. Casten, that competitive advantage will go to 
those companies who harness the power of efficiency. 

Trigen has pushed the technology envelope to achieve economic 
and environmental goals. They are a company with the right idea, 
having grown from revenues of $1 million in 1987 to $247 million 
in 1997, and this is something that I believe is very critical to the 
future of any electric restructuring, that economic component. 

They serve quite a population, Mr. Chairman. Their customers 
get their energy from 41 plants in 27 locations and one of them in 
Kansas City, Missouri in my district where they do a fabulous job 
in an area where no other utility thought it was economical to do 
so. 

Mr. Casten is an advocate for market-based solutions to environ- 
mental problems. He is your cup of tea, Mr. Chairman, and I am 
delighted he is here. 

Mr. Barton. We are going to hear Mr. Casten 's words of wisdom. 
Then, unfortunately, we have 3 votes on the floor and so we are 
going to have to recess to let the members votes, and it is probably 
going to be close to 2 before we get back, but we are going to hear 
you first and then we will take a recess. 

STATEMENT OF THOMAS R. CASTEN 

Mr. Casten. Thank you, Mr. Chairman, and thank you for the 
kind remarks. Congresswoman McCarthy. 

I want to compliment you for pursuing improvements in the way 
the country regulates the electricity business. The original logic of 
monopoly regulation is long gone, erased by technological process. 
Thankfully, monopoly protection of electricity is starting to give 
way across the country. However, much of the outmoded regulatory 
apparatus is in Federal laws. 

I come before you today as an environmentalist who makes his 
living as a capitalist in the energy business. I am an environ- 
mentalist who has faith in the power of the market. At Trigen we 
have used one key tool to compete, and it is the same tool that I 
believe will be deployed by every energy company when outmoded 
regulatory roadblocks are removed. That tool is efficiency. 

Trigen has 45 plants and projects with a capacity of roughly 
5,000 megawatts spread through 18 states, Canada and Mexico 
that produce heat and power. Our combined heat and power plants 
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typically use half the fossil fuel and are twice as clean as the aver- 
age U.S. electric generating plant. We burn a wide range of fuels 
and use many technologies to achieve these efficiencies, but each 
of these combined heat and power plants shares two features. It 
combines the generation of heat and power instead of wasting the 
heat, and it saves our consumers money. 

My company's environmental performance with consumer sav- 
ings is a model of what America's energy business will become over 
the next decade. We are twice as efficient because it is the way to 
compete and gain market share. We burn less fuel so we can sell 
less expensive products: Heating, cooling and electricity. 

Fuel use efficiency is a product of market forces and techno- 
logical advances. The present fuel use inefficiency is a product of 
State and Federal Government rules that have become outmoded. 
I firmly believe that this Congress and the administration can spur 
the economy and clean the environment by removing the present 
statutory and regulatory barriers to efficiency. I believe that the so- 
cial purposes that the present regulatory laws were designed to ad- 
dress can be met with modern rules that don't act as barriers to 
efficiency. 

As was mentioned, I wrote a book last year that among other 
things listed the laws, regulations, policies and habits of mind that 
stand in the way of efficient generation. I will not take the sub- 
committee's time to go through that list now, but I do ask that a 
copy of my book Turning Off the Heat be included in the record of 
this hearing. The book touches on issues that you are addressing 
today, including PURPA and stranded costs. 

Mr. Barton. We can put in a summary of the book. I don't be- 
lieve that we have enough money in the treasury to put the whole 
book in the record, but we will put a synopsis of the book and keep 
the book on file. 

Mr. Caste N. Mr. Chairman, we attached a short bit that just 
lists the barriers to efficiency. 

Mr. Barton. That will be put into the record. 

Ms. McCarthy. Mr. Chairman, I believe if we followed the guid- 
ing premises of the book, we would save the treasury a lot of 
money. 

Mr. Barton. That is probably true, and we are not going to take 
that away from your time. Thank you. 

Mr. Casten. I am going to skip most of those issues because I 
would like to focus my remarks on the environmental aspects of re- 
structuring as well. 

Congress and the administration need to address the fact that 
the Clean Air Act is a major roadblock to the installation of clean, 
modern electric generation. Unleashing competition by deregu- 
lating will have positive impacts on both the environment and the 
economy, but the U.S. will do considerably better on both counts 
if Congress also modernizes the Clean Air Act. 

What is wrong with the Clean Air Act? Simply put, the law has 
a blind spot. The law focus on the benefits of modern emissions 
control technology, things like scrubbers, but it is blind to the best 
possible environmental control. The best possible environmental 
control is to not burn the fuel. Efficiency. The law blocks the de- 
ployment of modern efficient energy generating technology. The 
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Clean Air Act through its new source review requirements discour- 
ages both existing plant owners and new entrants from deploying 
efficient technologies that save money and reduce pollution. The 
act makes it practicably impossible to deploy efficiency improve- 
ments in existing power plants without triggering an environ- 
mental permitting process, and that process is likely to require the 
addition of costly emission controls, so the power plants are left the 
way that they are. 

The new source review combined with grandfathering encourages 
the life extension of obsolete, expensive, dirty power plants that 
use on average 35-year-old technology. New plants which are two 
times as efficient, up to 20 times cleaner, and produce cheaper 
power are forced by the Clean Air Act to install end of pipe add- 
ons and those add-ons often make it uneconomic to deploy the dou- 
bly efficient plant. A modernized environmental law can encourage 
replacement of the old dirty plants with new plants that save 
money and reduce emissions. This is what a competitive energy 
market will push people to do, but our environmental laws push 
the other way. The Clean Air Act makes perfection the enemy of 
the very good. 

The problem is not a reason for finger pointing, not yet at least. 
The Clean Air Act was written at a time when few people imagined 
the efficiencies that are now economically available, from 33 per- 
cent to 90 percent efficiency gains. We no longer have the excuse 
to leave the act alone. I appreciate that many will flinch at the no- 
tion of opening up the Clean Air Act. It is an understandable con- 
cern given the extremity of the debate on some environmental mat- 
ters. 

However, I believe that the rewards to the economy and the envi- 
ronment will be very large. We should take full advantage of the 
best technologies our economy can provide. Correctly done, regu- 
latory and statutory change will produce an environmental benefit 
and will save money. As an environmentalist, I think we should 
move forward in a way that takes full advantage of these effi- 
ciencies. Competition will do part of the job but the environmental 
laws have to change, too. Thank you for the opportunity to testify. 

[The prepared statement of Thomas R. Casten follows:] 

Prepared Statement of Thomas R. Casten, President & CEO, Trigen Energy 

Corporation 

Mr. Chairman and members of the Subcommittee, thank you for inviting me to 
appear today. 

To begin, I want to compiiment you for pursuing improvements in the way this 
country reguiates the eiectricity business. The oid ic^ic of monopoiy reguiation is 
deariy inadequate to today's needs and, thankfuiiy, is starting to give way across 
the country. Even without passing iegisiation. Congress has helped raise the na- 
tion's awareness of the need for change and, in so doing, you are moving the country 
ahead in a good direction. 

I come before you today as an environmentalist who makes his living as a capi- 
talist in the energy business. I am an environmentalist who has faith in the power 
of the market. I am a power company executive who knows beyond any doubt that 
our outmoded approach to energy and environmental regulation results in wasted 
money, wasted fuel, and needless pollution. As an independent power company with- 
out the benefit of any monopoly, we have used one key tool to compete, and it is 
the same tool that will dominate the energy business when monopoly restrictions 
and certain other barriers to competition are removed. That tool is elTiciency. 

My company's success is a model for what America's energy business can become 
over the next decade. Trigen owns, operates, or is building 45 plants spread through 
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18 states, two Canadian provinces, and Mexico. Our mission is to burn oniy haif of 
the fossii fuei and produce oniy haif of the poiiution associated with conventionai 
generation. In 1998, our piants emitted iess than haif of the poiiutants that wouid 
have come from conventionai generation of the same energy. Our combined heat and 
power piants converted 65% to 91% of the energy in the fuei to usefui heat and elec- 
tric power, compared to 33% average efficiency for the entire US electric power in- 
dustry. We saved our customers money, and as a bonus, emitted oniy 54% of the 
greenhouse gasses that wouid have come from conventionai generation of the same 
heat and power. If the US power generation industry had the same efficiency as 
Trigen, US consumers wouid save over $100 biiiion per year, and totai US green- 
house gas emissions wouid be 16% beiow 1990 ieveis. 

As an environmentaiist. I’m pleased by our performance, but we did this for busi- 
ness reasons. We're twice as efficient because it is the way to compete, the way to 
gain market share by extracting more value from every dollar spent on fuel, the way 
to give better value to our customers. 

Competition forces firms to increase efficiency or lose market share. The US elec- 
tric industry, which has been shielded from market forces for 90 years, reached an 
efficiency of 33% in 1959, and has not improved in the ensuing 40 years. 

It is vital to understand why there has been no increase in the dismal efficiency 
of the entire US power generation industry for four decades, in the face of incredible 
improvements in technology. Our outmoded system of monopoly protection and 
power regulation has produced a power industry with plants that are 35 years old, 
on average, and that employ technology that is environmentally and economically 
obsolete. I firmly believe that it is the proper task of this Congress and the Adminis- 
tration to examine fully the statutory and regulatory barriers to generation effi- 
ciency— and eliminate them. If Trigen can do what we've achieved under the current 
rules, imagine what our remarkable economy could achieve with enlightened rules 

I have been trying to change the way the US makes power for 25 years, and have 
repeatedly asked myself why we are stuck with such inefficient, dirty, and expensive 
power generation. As you may know, I wrote a book last year to explain why we 
must double the efficiency of our power generation. Among other things, I listed the 
laws, regulations, policies, and habits of mind that stand in the way of efficient gen- 
eration. I called them "Barriers to Efficiency," and they filled chapter eight of the 
book. I'll not take the Subcommittee's time to go through that list now, but ask that 
a copy of my book. Turning Off the Heat, be included in the record of this hearing. 

As this Subcommittee weighs the environmental benefits of electricity market 
competition, I urge you to take on an equally important and very delicate task. Con- 
gress and the Administration need to address the fact that, second only to monopoly 
regulation, the Clean Air Act is the major roadblock to installation of clean, modern 
electricity generation. 

To be clear, I am no enemy of the Clean Air Act or of tough environmental regula- 
tion. I know what this country would be like without those protections, and I 
wouldn't wish to live in that kind of place. But Congress can and should modernize 
the Clean Air Act so it no longer stands in the way of a much cleaner electricity 
industry. 

What's wrong with the Clean Air Act? Simply put, the law has a blind spot. While 
the law recognizes and, indeed, relies upon the benefits from modern emissions con- 
trol technology (e.g., scrubbers), it is blind to the benefits of modern energy gener- 
ating technology. Standards in the act are not related to the amount of useful en- 
ergy produced from a given unit of fuel, and thus do not recognize or promote the 
single best environmental control strategy possible— burning less fuel. 

The Clean Air Act, largely through its New Source Review requirements, discour- 
ages both existing plant owners and new market entrants from taking reasonable 
actions which would reduce pollution. It is practically impossible to modify an exist- 
ing plant to make efficiency improvements without triggering an environmental per- 
mitting process that is likely to require the addition of costly emission controls. Dis- 
couraging efficiency improvements encourages the continued use of old technologies. 

The average US power plant was built in 1964. Thirty-five year old technology 
is not only inefficient, but also emits about twenty times as much nitrous oxides per 
megawatt hour as a new plant without emissions controls. Yet, current environ- 
mental regulation holds up the construction of new and doubly efficient power 
plants for up to 18 months of permitting. Regulatory agencies, by simply following 
the present law, often deny a permit unless the new plant adds end of pipe controls 
to reduce the emissions per megawatt hour to 1% of the average old plant. These 
added controls are expensive and consume energy, so they reduce efficiency. More 
importantly, they create strong economic incentives to keep repairing and extending 
the life of the old, inefficient and dirty plants. By enacting a new regulatory ap- 
proach that allows every generator of heat and power the same pounds of pollutant 
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per megawatt hour generated, Congress can trigger broad deployment of new, clean 
technology— a boom in efficient energy investments that will help every consumer 
and a broad slice of American industry and labor. 

A competitive energy market will push the power industry to invest to turn over 
capital stock. Since current technology is 20 times cleaner, the by-product of cheaper 
power will be reduced emissions. But our environmental laws push against this 
trend. The Clean Air Act makes perfection the enemy of the good. I have included 
with my testimony a recent paper we prepared on this matter. 

This problem is not a reason for fingerpointing. Not yet at least. The Clean Air 
Act was written at a time when few people foresaw the efficiencies achievable from 
energy generating technologies. We no longer have that excuse. We know that mod- 
ern generating technology can be twice to three times as efficient as the national 
average. We can not afford to allow outdated environmental regulatory approaches 
to block the efficiency gains that will otherwise result from unleashing competition 
and deploying new technology. 

Many in the environmental community and regulatory agencies will flinch at the 
notion of changing implementation or the actual language of the Clean Air Act. It 
is an understandable concern, given the extremity of debate on some environmental 
matters. I believe the opportunity outweighs the concerns. Congress has an oppor- 
tunity to induce modernization of the power industry, and save money and pollu- 
tion. We believe that by eliminating the barriers to efficiency and unleashing mar- 
ket forces. Congress will cause over $200 billion of new power plant construction, 
creating many jobs. A modernized and competitive power industry will reduce the 
cost of heat and power by over $100 billion per year, after paying for the new invest- 
ment. The environment will be greatly improved by the overdue retirement of obso- 
lete and dirty generating plants. We will shift our environmental spending from end 
of pipe scrubbers to efficiency. In this way we will prevent pollution and save 
mon^. There will be an added bonus. US greenhouse gas emissions will fall dra- 
matically as a result of the heat and power industry burning less fuel and charging 
less for their products. 

Thank you for this opportunity to testify. I will be happy to respond to questions. 

Mr. Barton. Thank you, Mr. Casten, and I want to thank our 
entire panel. I am going to ask that you remain near the hearing 
room. We are going to recess until 1:50, and that is eastern day- 
light savings time. 

[Brief recess.] 

Mr. Barton. The subcommittee will come to order. We had one 
additional vote, which is why it took us a little longer to get back. 
The Chair is going to reconvene the hearing and hopefully we will 
have members come back, but I am going to recognize myself for 
the first 5 minutes. 

Mr. Codey, I was actually here to hear your oral version of your 
testimony in which you supported a renewable requirement in the 
legislation, if we move to l^islation. Ms. O'Neill, who represents 
an environmentally correct power marketing company, in her testi- 
mony indicated that a mandate was not necessary since Green 
Mountain is actually doing what many in the environmental com- 
munity wish to be done. Why do you think that it is necessary to 
put something similar to the administration's bill in terms of re- 
newables into the legislation? 

Mr. Codey. Well, Mr. Chairman, I think we have to recognize 
that initially I think there has to be incentives for people to move 
in this area. It is great for marketers to say that they are going 
to have a certain amount of renewables. We also want to encourage 
certain developers to have those kinds of renewable facilities avail- 
able. And I think that requirement of knowing that there is a firm 
marketplace for developers to invest in that kind of technology will 
then have it available for marketers to go out and market it. So 
I do think that it is necessary. 
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I think that we can talk about what is the reasonable level, what 
is the reasonable approach in terms of how quickly you get to that 
level. But I do think that it needs some sort of a requirement in 
order to stimulate the market. 

Mr. Barton. Ms. O'Neill, what has been the market reaction to 
the various mixes that Green Mountain presents to the public? My 
understanding is that one of your options is green-green, totally re- 
newable. 

Ms. O'Neill. That is correct. 


Mr. Barton. So I think you give them two or three choices. 
Which choice is most popular, and in your opinion based on the ac- 
tual data that your company has generated, what is the delta for 



Ms. O'Neill. In general, the research is that about 20 percent of 
American consumers will pay more for renewable energy and that 
is before there has been any significant amount of consumer edu- 
cation on the topic, and so we think that the potential is signifi- 
cantly larger than that. 

In terms of our experience, we find significant numbers of cus- 
tomers choosing all three of our power blends. In Pennsylvania, for 
instance, the low price is a cleaner blend, including just 1 percent 
of new renewable resources. The other two are both Green-E cer- 
tified, one being 50 percent renewables and the third being 100 
percent with 5 percent new. Again, I don't have the numbers spe- 
cifically in front of me, but good numbers of consumers are choos- 
ing each of those blends. 

Mr. Barton. But if I read your marketing brochure correctly, I 
mean, I went to A&M so there is no guarantee that I am doing 
that, but if I am doing that, what is called the best green blend 
is 6.8 cents a kilowatt hour, which is about 2 cents a kilowatt hour 
higher than the good blend, and you don't show a baseline for reg- 
ular power, but I would assume that regular power is not going to 
be much less than the 4.83 cents a kilowatt hour. So for 2 cents 
more, you are getting the best that is available. Is that one inter- 
pretation of this marketing brochure? 

Ms. O'Neill. Yes. What that does indicate is that there is a 2- 
cent spread between our lowest price blend and our highest priced 
blend. Across the top it tells you what the prices are essentially if 
you stayed with your current utility and I think the one that you 
have in front of you is for one of the utilities in Pennsylvania that 
is one of the lower cost utilities. In Pennsylvania, in PECO, for in- 
stance, it is possible to buy our lowest cost blend for about the 
same amount that you would spend if you stayed with the current 
utility. 

Mr. Barton. Mr. Casten, I was intrigued by your testimony 
about efficiency and how that should be utilized in any legislation. 
Obviously combined cycle natural gas generated electricity is effi- 
cient today. What is the most efficient coal fired cycle? Is there 
such a thing as a combined cycle coal generator that would ap- 
proach the efficiencies of the natural gas fuel? 

Mr. Casten. Mr. Chairman, when we combine the generation of 
heat and power, as we do at Coors in Colorado or Tuscola in Illi- 
nois, we approach 85 percent efficient with coal. By contrast the 
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average for the Nation since 1959 is 33 percent efficient for all elec- 
tric generation. The combined cycle gas turbine plants that you re- 
ferr^ to will run 55, 57 percent efficient. In order to use the coal, 
we need to put the plant near where somebody is making chemi- 
cals, making beer, heating universities, whatever, and capture the 
heat that is left over instead of throwing it away and then we can 
go to 85 percent. 

Mr. Barton. Some of the concerns from our coal State members 
about coal not being competitive are misplaced then? 

Mr. Casten. I think they are somewhat misplaced. I want to be 
fair. It is a more difficult fuel to burn. It is difficult to get the per- 
mitting and the siting to put a new coal plant in. There are some 
very clean new technologies and there is a price advantage on the 
fuel. We are burning coal in several of our plants. 

Mr. Barton. For an older coal plant that has been given dif- 
ferent environmental standards under the Clean Air Act that the 
environmentalists say are dirtier, it is very difficult to retrofit 
those to become efficient; is that a correct statement? 

Mr. Casten. It is, depending on where the plant is located. In 
my testimony in the President's panel I talked about a coal plant 
two miles south of National Airport and that whole plant could be 
heating this office with the right arrangements. So it is a location 
sensitive issue. If it is located at Four Corners, you are going to 
throw the heat away. 

Mr. Barton. My time has expired. The Chair would recognize 
the member from Michigan, Mr. Dingell, for 5 minutes. 

Mr. Dingell. Mr. Chairman, I thank you again for your cour- 
tesy. 

This question is to all of the panelists. Yes or no. Should restruc- 
turing legislation require electricity providers to disclose informa- 
tion relative to their generating sources and their impact on the en- 
vironment, yes or no? 

Ms. O'Neill. Green Mountain is in favor of such a policy, yes. 

Mr. Niemiec. Yes. 

Mr. Cohen. Yes. 

Mr. Agathen. I would say yes as long as it is done properly. 

Mr. CoDEY. Yes, including marketers also. 

Mr. Casten. Yes. 

Mr. Dingell. Should there be a requirement for them to tell the 
truth on this matter? 

Mr. Agathen. Marketers? 

Mr. Dingell. Everybody. 

Mr. CoDEY. Yes. 

Mr. Casten. Yes. 

Ms. O'Neill. Sure. 

Mr. Dingell. All agree. Now, should the requirements of this bill 
apply to the publics, the munis, the marketing authorities, TVA, 
Bonneville and so forth, or should it apply only to the privates, and 
I am talking about all of the requirements in the bill? Yes or no. 

Mr. CoDEY. I n my opinion, it should apply to all of them. 

Mr. Casten. I agree. 

Mr. Dingell. Or all or none or some. 

Mr. Cohen. You are referring to the disclosure requirements? 
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Mr. Dingell. Should the bill apply to publics, munis, TVA, Bon- 
neville, or should it apply only to the privates? 

Mr. Cohen. You are talking about the environmental provisions 
of the bill? 

Mr. Dingell. All of the provisions because the bill is going to im- 
pose many requirements on all of the producers and deliverers of 
electricity. 

Do you want to come down in the "I don't know" category? 

Mr. Agathen. My position would be if the States have allowed 
certain entities to opt out of the deregulatory process 

Mr. Dingell. I am talking about the Federal package. 

Mr. Agathen. Or the State municipals or REA coops, I think you 
could make an argument it should not apply there. But if they 
have opted into the competitive situation, then yes. 

Mr. Dingell. My time is limited. Yes or no. 

Mr. Cohen. With respect to the environmental provisions, yes. I 
don't consider myself to be expert on other pieces. 

Mr. Dingell. How about antitrust, should they be exempt? 

Mr. Cohen. I don't have an opinion on that. 

Mr. Dingell. Should they continue being exempt from regulation 
altogether? 

Mr. Cohen. There are many different aspects of that question. 

Mr. Niemiec. I would say no just because I can't imagine one bill 
that would cover all of the various issues. It would seem to me that 
there would be some exceptions. 

Mr. Dingell. You don't think that this bill covers all aspects of 
deregulation? 

Mr. Niemiec. As I understood the question 

Mr. Dingell. You would have it apply to the lOUs but not to the 
other components of the i ndustry? 

Mr. Niemiec. I think the question was 

Mr. Dingell. My question is should the bill cover everybody or 
only some, and you are saying that it should only cover some. I 
don't want a debate, yes or no. 

Mr. Niemiec. I would say no. 

Ms. O'Neill. I am going to duck that because I haven't thought 
through all of the ramifications. In general, environmental policy 
should apply generally to all organizations. 

Mr. Dingell. But as to the balance, I am putting you down you 
don't know? 

Ms. O'Neill. Correct. 

Mr. Dingell. Should we address in this bill only the question of 
regulation or deregulation or should we impose large environ- 
mental components on this bill? Yes or no. 

Mr. Agathen. Absolutely not on the environmental components. 

Mr. CoDEY. Congressman, I don't think that is a yes or no an- 
swer. I think an outbased standard is a very simple number, and 
it can be put in this bill. It should apply to everybody, and I think 
it is a very simple thing to do. 

Mr. Dingell. Sir. 

Mr. Casten. I think this bill must address the Clean Air Act and 
take the barriers to efficiency away. 

Mr. Dingell. So we should address the Clean Air Act? 

Mr. Casten. Yes, sir. 
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Mr. Dingell. How about down at this end. 

Mr. Cohen. We should address emissions control in this bill. 

Mr. Niemiec. I say absolutely not. 

Ms. O'Neill. There should be some environmental policies provi- 
sions contained in restructuring. 

Mr. Dingell. Let's talk about RPS. Should RPS apply to every- 
body in the industry, and if not, who should be exempted? 

Ms. O'Neill. A renewables portfolio standard if enacted would 
apply to participants who are in the market and should apply to 
utilities and marketers. 

Mr. Dingell. How about publics and privates and munis and 
TVA and the coops and the marketing authorities like Bonneville, 
apply to them or not? 

Ms. O'Neill. I would think that that would apply to them as en- 
vi ron mental. 

Mr. Niemiec. RPS should apply to no one, it is a bad idea. 

Mr. Cohen. It should apply across the board. 

Mr. Agathen. It should supply to no one, it is a bad idea. 

Mr. CoDEY. It should apply to anyone selling in the retail mar- 
ket. 

Mr. Casten. The bill should encourage renewables to find a bet- 
ter way than RPS to do it. Apply to everybody. 

Mr. Dingell. You don't think that RPS works very well? 

Mr. Casten. I think there are better ways. 

Mr. Dingell. Thank you, Mr. Chairman. 

Mr. Barton. If you wish a second round of questions, I am sure 
that the panelists will agree. 

Mr. Dingell. I would like to have the authority to put written 
questions to the panel members and have their responses. 

Mr. Barton. Without objection, that is a right that all members 
of the subcommittee obviously have. 

Mr. Dingell. Thank you. 

Mr. Barton. The gentleman from Illinois, Mr. Shimkus, is recog- 
nized for 5 minutes. 

Mr. Shimkus. I want to direct my first question to Mr. Agathen 
on some issues that people make the assumption that they are cor- 
rect. Mr. Agathen, is there much coal fired capacity sitting around 
unused in the United States that will run once competition kicks 
in? In other words, there is the big fear that we have all of these 
coal fired plants sitting around not doing anything and if there is 
a competitive market, that we are just going to bill all of this stuff 
out. 

Mr. Agathen. The answer is no. It will have very little, if any, 
impact because coal is already competing on an economic basis 
against all of the other units. It is generating economically now. 
The wholesale market is competitive. If a neighboring utility is 
generating at 4 cents and we are generating at 2 cents, they are 
buying all they can from us already, so we are maxed out. 

Mr. Shimkus. Do you know of any coal fired plants being built 
in the United States right now? 

Mr. Agathen. I think there may have been one or two an- 
nounced over the last 5 years, and I don't know whether they were 
completed. 
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Mr. Shimkus. If in the dirty Midwest we had all of these extra 
coal fired plants sitting around, would there have been the price 
spikes we experienced last year? 

Mr. Agathen. No. 

Mr. Shimkus. If we accept the assumption that we are going to 
kick on all of these additional plants, which there are none, would 
those new plants not be under the current Clean Air Act? 

Mr. Agathen. Yes, they would. 

Mr. Shimkus. So there would be an argument that there is not 
additional, new excessive dirty air being created by these coal fired 
plants? It would be the same restrictions that we have now which 
have done a great job in cleaning up the environment? 

Mr. Agathen. I would agree with that. 

Mr. Shimkus. And I would also add that it destroyed the south- 
ern Illinois coal industry, which of course has taken a lot— thou- 
sands of United Mine Workers out of their jobs. 

Ms. O'Neill, I have a question on this advertisement. Those tow- 
ers to me seem to be cool i ng towers. I s that true? 

Ms. O'Neill. No, they are coal towers. 

Mr. Shimkus. Because in Illinois those are the cooling towers 
from nuclear plants. And if they were, I would then make the as- 
sumption that might be false advertising because the shadows 
make it appear that they are dirty pollutants, whereas we know 
that nuclear power is pretty clean as far as emissions. 

A better argument if you want to bring in the nuclear equation 
is to have the temporary nuclear storage sites on the left side ad- 
dressing the issue of temporary storage as nonenvironmentally 
friendly. That may help us on our other bill of getting a temporary 
storage site, which is also an additional cost which we had ad- 
dressed to the other panel as far as the costs of doing business be- 
cause of nuclear sites. 

So you may want to talk to our advertisers because I would say 
that those are— in my view those are nuclear cooling towers which 
are emitting clean— just steam into the air. 

The last question I have is for Mr.— and I am sorry if I butcher 
the name— Niemiec. If in the administration's bill they want 7.5 
percent generation RPS by 2010, is that doable, and where will it 
come from? 

Mr. Niemiec. I think the answer to that is I don't think that it 
is doable. Out of all of the electric generation, 7.5 percent in 2010 
must come from renewables. Let me just say year 2000 projections 
and 2010 of the incremental new capacity, over 55 percent, 55 per- 
cent would have to be renewables. So when people say 7.5, they are 
really saying 55 percent of the incremental new capacity. It will 
create a tremendous boom, and I can't imagine where it would all 
come from in that 10-year span. 

Mr. Shimkus. Do any of you see a massive increase in coal fired 
plants being planned for the next 10-15 years? 

Ms. O'Neill. No. 

Mr. Niemiec. No. 

Mr. Cohen. No, but I submit that is not the issue. The concern 
is the existing level of 

Mr. Shimkus. I will take the no. 

Mr. Agathen. No. 
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Mr. CoDEY. I wouldn't say massive. I think there may be some. 
We had a coal fired plant built in South J ersey in the last 2-3 
years, and so I do think that there are opportunities to do that. 

I would like to indicate one other point that was raised about 
closing coal plants. We have to remember that there is going to be 
a trading opportunity with any restructuring so that plants would 
not be forced to close. 

Mr. Shimkus. It is not the plants, it is the coal mines. 

Mr. CoDEY. But they would still use the coal, they would just buy 
credits. 

Mr. Shimkus. No, they will buy western coal and they will close 
the mines. 

Mr. Casten. 

Mr. Casten. Let me answer with facts. The latest tally of an- 
nounced new plants is 62,000 megawatts, of which 1,000 is coal. 

Mr. Barton. Amazing, we have a witness that is answering with 
facts, and he is a Democrat and a friend of the President, which 
is doubly impressive. 

The Chair recognizes Mr. Pal lone of New J ersey for 5 minutes. 

Mr. Pallone. I will leave that the way that it is. 

Let me ask Mr. Codey about the generation performance stand- 
ard. We have a generation performance standard in my bill, and 
I just wanted to ask you at what level you would set a generation 
performance standard and talk about that. 

Mr. Codey. I think the level that was included in the bill which 
you sponsored in the last session was the appropriate level, and 
right now I am forgetting the amount of tons that equated to. But 
clearly that would have the effect of cleaning up the air. 

I also want to point out that the generation performance stand- 
ard doesn't shut down any plants. What it does is it says you have 
to be this clean. If you are not this clean, you can buy credits from 
other people who are cleaner and still operate your plants, but the 
environmental costs of putting pollution in the air is reflected then 
in the market price of energy, and that is really what we are trying 
to get to. 

Mr. Pallone. Thanks, Larry. 

I wanted to ask about mercury emissions, and this gets a lot of 
attention in my district and in New j ersey. Let me ask Mr. Cohen 
first about how you think utility mercury emission reductions 
should be achieved? In other words, do you believe, for example, 
that mercury should be included in an emissions trading program? 

Mr. Cohen. That is a real complicated question that I don't think 
anyone has the full answer to right now. It is pretty clear that if 
we impose stricter standards for sulfur and we are scrubbing some 
of the flue gas, we will take out a lot of mercury. There will be a 
lot of mercury co-benefits from scrubbing and so that you may get 
some of those results in tandem with imposing emission controls 
for the conventional pollutants. There are lots of technological 
issues there. 

I think the most likely way to go is to look at some kind of mini- 
mal performance standard for mercury. I think the question of 
trading is a vexed one because it does appear that there are local 
impacts of mercury emissions. The closer you get to the stack, the 
more dense the concentration of deposited mercury. So if you have 
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fresh water lakes and other aquatic areas close to a plant, you may 
not want to shift all of the mercury emissions to one particular hot 
spot. That is my only reservation about the trading piece, but this 
probably needs a little more study before legislation is enacted. 

Mr. Pallone. Mr. Casten got into this before, and I would like 
to ask him, and maybe Ms. O'Neill as well, when you— we talked 
about the Renewable Portfolio Standard, and you sort of got into 
this— whether you can identify methods other than a Renewable 
Portfolio Standard to provide incentives for the greater use of re- 
newables? 

Mr. Casten. First of all, let me set the record straight. I am a 
registered Republican who is very concerned about the environ- 
ment, and I hope that is not an oxymoron. 

Mr. Pallone. Well, there is Teddy Roosevelt. 

Mr. Casten. Congressman, I think so that your generation per- 
formance standard is the start of the way to get at the renewables. 

I would like to see you replace the other rules. Allow an allowance 
of pollutant per megawatt hour generated of heat or power. Apply 
it to everybody regardless of fuel, the age of the plant, whether 
they are public, private or otherwise, and then let people trade if 
they don't meet it. 

What that does is eliminates the need for Renewable Portfolio 
Standard because it creates a property right that comes from gen- 
erating power that doesn't have any pollutant. So any renewable 
that is not producing NOx or not producing SOx would have some 
pounds of spare on their level of the allowance, and they would sell 
it to other people who produced too much NOx. The beauty of that 
is that the market will decide what the level of the price difference 
is. It will flex as technology moves along, but it does provide the 
incentive for what we really want out of renewable. We have to ask 
why do we want renewable, and we want it because it is less pol- 
luting and because it does some other things. 

Mr. Barton. Would the gentleman yield. We will give the gen- 
tleman additional time. 

Based on what you just said, nuclear would qualify? 

Mr. Casten. It certainly would. One of the advantages of nuclear 
is it does not put out NOx. It may have some other disadvantages, 
but allow all of those to work into the pricing. 

Mr. Pallone. I just wanted to have Ms. O'Neill respond to the 
same question, and also about the Renewable Portfolio Standard, 
whether you distinguish between emerging and existing renew- 
ables, but also the same question that I asked M r. Casten. 

Ms. O'Neill. I do want to clarify that my testimony doesn't say 
that there should not be a renewables portfolio standard. It lists it 
as one of several mechanisms that should be considered by Con- 
gress as part of a comprehensive restructuring bill. The challenge 
with a Renewable Portfolio Standard is to design it in such a way 
that it represents a floor for renewables development so that all 
consumers are getting some element of renewables and a competi- 
tive market could build on top of that and it doesn't represent a 
competition for the competitive market. 

And again, there are other mechanisms that my testimony re- 
ferred to. Disclosure standards and a systems benefits charge are 
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other mechanisms, good market based mechanisms for supporting 
the development of renewables, and in particular new renewables. 

Mr. Pallone. Okay. So that really answers the second part of 
that about emerging versus existing renewables. 

Ms. O'Neill. I think that is right. Yes. 

Mr. Barton. Thank you. The Chair recognizes the gentleman 
from Maryland, Mr. Ehrlich. 

Mr. Ehrlich. I am going to yield my time to Mr. Shimkus. 

Mr. Barton. You can't yield and leave. 

Mr. Shimkus. He will want to stay to hear my questions. 

Ms. O'Neill, on your portfolio do you consider hydros as renew- 
ables. 

Ms. O'Neill. Small hydro, and that is less than 30 megawatts, 
has been considered by Green E as being a renewable resource. 
Large hydro has not been considered a renewable resource. 

Mr. Dingell. Why do you distinguish between small and large? 
They both impound water, they impede fish migration, they carry 
with them their own environmental problems. Why is small hydro 
environmentally benign while large hydro is not? 

Ms. O'Neill. That is rough, true justice, to say the least. And 
Green Mountain is working with American Rivers on a project that 
would help define what is low impact hydro versus real impact 
hydro as a better alternative to looking at water resources than 
large and small. But doing rough justice right now, that is what 
the Green E program, which represents a large group of environ- 
mentalists, has erected as the standard for renewable versus non- 
renewable. 

Mr. Shimkus. Reclaiming my time, Mr. Dingell, but it was a very 
good question because the administration, as we learned last week, 
they are not including hydro as part of the renewable portfolio and 
that is why I have asked what is going on with that issue. 

Mr. Cohen, last fall voters rejected ballot initiatives in California 
and Massachusetts which would have overturned State restruc- 
turing laws. In both cases the environmental community, including 
your former employer, the Conservation Law Foundation, opposed 
the initiatives and supported retention of State restructuring laws. 
Neither law contains clean air new source performance standards 
which you have insisted are necessary today. If competition with- 
out this new emissions restriction is bad for the environment, why 
has the environmental community fought to retain the California 
and Massachusetts restructuring laws? 

Mr. Cohen. Actually, that is not a factually correct statement. 

Mr. Shimkus. Can you correct it for me? 

Mr. Cohen. The Conservation Law Foundation for which I for- 
merly worked supported a series of agreements before the public 
utilities commission that would have put in place restructuring 
with environmental conditions, new source performance standards. 
And those were put in place for several of the utilities in the state. 
The legislation also that was finally passed and which my employer 
supported after I left also contains an environmental mandate for 
emissions control. I don't know the exact specifics, but it does 
push— it does require a cleanup of existing sources within the 
State. 
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Mr. Shimkus. Thank you. And I am just going to close and yield 
back my time by saying that in a restructured environment the 
Clean Air Act will still apply and I think we have heard from our 
panel that there is going to be basically no— or very little new coal 
generating facilities in the country, and I think that is a premise 
which would help us carrying this debate forward. 

Thank you, Mr. Chairman. I yield back. 

Mr. Barton. Does the gentleman from Maryland yield back his 
time? 

Mr. Ehrlich. I yield back the balance of my time. 

Mr. Barton. The gentlelady from Missouri is recognized for 5 
minutes. 

Ms. McCarthy. Mr. Casten, I thank you for being here and shar- 
ing with this committee your book Turning Off the Heat, and I do 
recommend it to everyone. One of the things that I wanted you to 
address, in the book you suggested as a practical matter that utili- 
ties are going to need some Kind of cost recovery as part of restruc- 
turing. I wonder if you would make any suggestions to the com- 
mittee whether that should be at the Federal or State level. 

And another point you touched on repeatedly in your answers 
here today and in your testimony are the obstacles to improvement 
of existing plants and construction of new ones and particularly 
with regard to the Clean Air Act and other r^ulations that are 
barriers. I would like to give you an opportunity to elaborate on 
that if you have not brought up everything that you would like to 
share with the committee, because I do think the barrier issue is 
critical to us constructing a good bill. 

Mr. Casten. I like living in a society where it is the rule of law 
and when we change the laws, there is an attempt to make people 
whole. I think stranded cost is an issue that is part of the fabric 
of our society. The question is whether it is going to be fairly done 
or end up with people overstating very badly what their issues are. 

I haven't heard any utility come forward and testify as to what 
gains they are going to make from having this legislation passed. 
But I see power plants that clearly can't compete at all being sold 
for 1.6 times their book value. So the market is finding some other 
values out there. I guess if I had my way there would be an auction 
and we would determine it that way. Short of that, I agree with 
the panel earlier this morning, with Ross Ain, mandate the States 
to deal with it fairly because it is the States that have to deal with 
their local utility company and they also have to deal with the rate- 
payers who are going to pay the money in the stranded cost and 
they are better able to balance that than you here. 

Ir I can turn to your second question and give a couple of exam- 
ples. We have a laboratory. Massachusetts was the first State to 
deregulate. Not only did they deregulate and deal with stranded 
costs, but they said very efficient plants are exempt from a transi- 
tion charge. So you could build these combined heat and power 
plants as a way to encourage it. That should have triggered a boom 
of efficient technology in Massachusetts. I nstead, the State DEP, in 
enforcing the Clean Air Act, has announced that all new power 
plants will have to use a technology that reduces the NOx down 
to 2 parts per million. On an output corrected basis, the average 
generating plant in Massachusetts puts out 500 parts per million 
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of NOx. If I want to put in a plant that puts out 25 parts per mil- 
lion, I can't do it without adding 15 to 20 percent to my cost to take 
it down even lower. I don't think that is good public policy. 

I n your State if we want to put in a generating plant that would 
supply General Motors, we were blocked from doing that because 
the State has an anti flip-flop law that was designed to protect the 
regulated utilities from being preyed on by the coops, and they said 
you couldn't change suppliers. 

I think Congress needs to override those laws everywhere. Fif- 
teen States have laws which say that it is illegal for a nonutility 
to generate power, so nobody can generate the power. I think all 
of these things can be cleaned up in the Federal regulation. Thank 
you. 

Ms. McCarthy. Mr. Chairman, may I pursue since the light is 
still green? 

Mr. Barton. Sure. 

Ms. McCarthy. On the NOx issue, I wanted to ask Mr. Agathen, 
since he knows what it might mean to consumers in this area for 
complying with the NOx SIP call rule, what that real cost might 
be and what alternatives might help reduce emissions yet not im- 
pose such significant burdens on consumers? And, Mr. Casten, I 
appreciate your thoughts in raising that issue and pointing out the 
things that States have done that we might need to change at the 
Federal level if they fail to change them themselves. I would love 
to hear from Mr. Agathen. 

Mr. Agathen. It is very hard for us to estimate what the costs 
for our customers will be because the details are not sorted out yet. 
But I think we are talking in the hundreds of millions of dollar 
range is our best estimate, with a fairly wide range of uncertainty 
around those numbers. 

Ms. McCarthy. Thank you. Mr. Cohen, do you want to comment 
at all? 

Mr. Cohen. I have no reason to dispute the range that Mr. 
Agathen described. I would note that there are going to be consid- 
erable benefits in terms of reduced asthma treatment costs and 
treatment for other respiratory diseases in Missouri and downwind 
resulting from those emission controls. So one can't simply look at 
the cost side of the equation. 

Ms. McCarthy. One ought to look at where the wind goes when 
we are trying to resolve the issue. I thank you, Mr. Chairman. 

Mr. Barton. Thank you. Is Mr. Sawyer out in the annex? While 
we are waiting on Mr. Sawyer, are any of you aware of any State 
that has deregulated that has allowed stranded cost recovery where 
the stranded costs ended up being higher than they were esti- 
mated? My information is that they are turning out to be lower? 
Everybody is nodding their head. 

Mr. CoDEY. I believe they are lower. 

Mr. Agathen. Yes. 

Mr. Barton. So are you aware of any State where stranded costs 
have been higher than the estimate? 

Ms. O'Neill. Not in the estimate prepared by utilities. 

Mr. Barton. Even the environmental consumer groups would 
have estimates. 

Mr. Flail would you like to be recognized for 5 minutes. 
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Mr. Hall. If I might, I will submit questions in writing. 

Mr. Barton. Former Chairman Dingell, if he were to return 
quickly, we will let him have a second round right now. 

Mr. Barton. I want to apologize to Mr. Casten. Sometimes I get 
carried away, but my Democrats will be even more surprised that 
there was a Republican who gave a fact-based answer, so it works 
both ways here. 

Ms. McCarthy. I just wondered if any of the panelists would like 
to add anything or share any other thoughts with us. Mr. Codey. 

Mr. Codey. Yes. If I could, previously a question was ask^ 
about increased output from coal plants and no more coal plants 
will be built. 

I think one has to look at the capacity factors of plants and 
forced outage rates. One of the things that we found as we entered 
competition, we find ways to make our plants more available than 
they used to be available. Our forced outage rates have gone from 
the 10 to 13 percent rate down to 5 percent. So you will find ways 
to do outages quicker because of competition. You will have your 
plants available more. They will be available to run more coal 
plants in the Midwest and other places, and they will as a result, 
if they are not as clean as other plants, put more pollution in the 
air. 

Mr. Barton. Does Mr. Dingell wish to be recognized. 

Mr. Dingell. Yes, Mr. Chairman. 

First, I would like to refer quickly because of the limited time 
and I would ask you a yes or no question. 

The public benefits fund would be funded by essentially a tax on 
electrical utility users. Should that tax be returned to the utility 
in the amount that is paid by the ratepayers or should it be paid 
generally according to some other formula, yes or no? 

Mr. Codey. In New J ersey the societal benefits charge is a kilo- 
watt hour charge that is paid by all customers to provide for con- 
servation, low income assistance. It is paid by all customers who 
use a kilowatt hour. 

Mr. Dingell. Is the answer then from the silence of the panel 
that you don't know? 

Mr. Cohen. That would be my answer. 

Mr. Dingell. The public benefits fund, can you tell me how we 
would ensure that it would not be raided by the appropriators and 
the budgeteers who have been raiding every fund, the highway 
trust fund, the nuclear waste fund, the fund we set up to assure 
universal service to telephone users, how do we protect that— and 
the Social Security and Medicare trust fund, how do we protect 
that against the d^redations of the appropriators? 

Ms. O'Neill. The devil is in the details on all of these programs. 
There are ways of making sure that the purposes are accomplished. 

Mr. Dingell. In other words, you trust the appropriators. Ter- 
rible mistake. 

Mr. N I EMI EC. I don't see a way to handle the issue that you are 
raising. Hence, you wouldn't have the systems benefit charge or 
other taxes. 

Mr. Cohen. I would be happy to respond in writing with folks 
who have thought a lot more about that than I have. 

Mr. Agathen. I have no suggestions on how to protect it. 
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Mr. CoDEY. I know in New J ersey that you can have legislation 
which precludes the legislature from invading particular funds. 

Mr. Dingell. The last panelist? 

Mr. Casten. I don't think that it is a good way to accomplish its 
ends. We don't need it. 

Mr. Dingell. Mr. Casten and Mr. Codey, you have plants in 
what countries? 

Mr. Casten. We are primarily in the United States, with two in 
Canada and one in Mexico. 

Mr. Dingell. And you, sir? 

Mr. Codey. We have 15,000 megawatts of capacity, 10,000 in 
New J ersey and Pennsylvania, 5,000 in countries such as Chile, 
India, Argentina, China, et cetera. 

Mr. Dingell. Do your plants in other countries meet U.S. air 
quality standards? 

Mr. Casten. Our plants exceed U.S. air quality standards every- 
where. 

M r. Codey. I am not sure of the answer to that question. 

Mr. Dingell. Yes or no. 

Mr. Codey. I am not sure of the answer. I know that we meet 
existing standards in the countries where we are located, and some 
of them were existing plants that we purchased. 

Mr. Dingell. Now— well, Mr. Chairman, I think those are the 
questions. I would repeat my request to the Chair that I be per- 
mitted to submit written questions. 

Mr. Barton. Without objection. All members not present will 
have the requisite number of days to submit questions. 

Are there any other members present who wish to ask this panel 
questions? Seeing none, the Chair would recognize himself for just 
a few wrap up questions. 

Congressman Hall, did you want to ask a question? 

Mr. Hall. No. I will override my staff right now. 

Mr. Barton. Absent a renewable mandate or an environmental 
mandate, and keep in mind that we don't have a bill yet and there 
are a number of bills out there but the subcommittee has not yet 
put together a subcommittee print, but if we choose not to follow 
the administration's lead and we put some disclosure requirements 
in, what in your estimate is the natural level of renewable demand 
for energy in this country if you use the definition that is in the 
administration's bill, which is primarily, you know, wind, solar, bio- 
mass, perhaps small hydroelectric? The administration has a 7.5 
percent mandate. Using their same definition if we don't have a 
mandate, what is kind of the market level for renewable? 

We will just go right down the table. If you don't have an esti- 
mate, that is fine, too. But you are a fairly informed group. 

Ms. O'Neill. As I mentioned before, I think there is significant 
potential for lots of customers wanting to choose cleaner and re- 
newable resources. Exactly what that is in percentages is not clear, 
but certainly well above the amount of renewables that we cur- 
rently have. 

Mr. Barton. So above 1 or 2 percent but probably less than the 
20 percent that you alluded to? 

Ms. O'Neill. That is correct. 
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Mr. Niemiec. Right now there is 2.3 percent in the United 
States, and I think the natural, based on the work that we did at 
the Texas Energy Coordination Council in asking people about an- 
other natural 3 percent, and that sounds low relative to the num- 
ber that Ms. O'Neill mentioned, so I would say natural 5 to 6 per- 
cent. 

Mr. Cohen. I don't have an estimate. 

Mr. Agathen. From what I understand, it is in those ranges, 2 
to 3 percent. The market will tell us what it is. 

Mr. CoDEY. We have a requirement in New J ersey going up to 
4 percent. I believe that that is aggressive in terms of a free mar- 
ket being able to produce those kinds of numbers, 4 to 5 percent 
maximum. 

Mr. Barton. Mr. Casten? 

Mr. Casten. The renewable market is rapidly ramping up and 
I have trouble with the dynamics because they are getting cheaper 
virtually every month. With environmental credits, I think you will 
get to the 7 percent. Without environmental credits, you will prob- 
ably be in the 3 percent range. 

Ms. O'Neill. Mr. Chairman, if I might, I think we have barely 
begun to explore the potential for the demand for renewable en- 
ergy. Consumers are very unaware of where their energy comes 
from and what the environmental consequences are of electric gen- 
eration, and that the potential goes way up when that kind of edu- 
cation effort is applied. 

Mr. Barton. The second part to that question, there is obviously 
a segment of the consumer market that will pay market or above 
market for renewable, however you define it. So that the second 
part of the question is let's reverse it. Let's assume that we put a 
mandate in somewhere in the neighborhood of the administration's 
7.5 percent. What is the cost to meet that mandate? In other 
words, are there entrepreneurs out there that will put in the kind 
of power that is mandated, and if so, what will that cost to do? 

I am kind of reversing it, but it is the same way. Take an ex- 
treme case and we mandate it at 50 percent, what would it cost 
to get the 50 percent? Obviously we are not going to put that kind 
of a mandate. Let's start with Mr. Casten. 

Mr. Casten. Mr. Chairman, because the administration excluded 
hydro, which is a mistake, I don't believe 7.5 percent will come for- 
ward and the price will go to the cap which is I think 1.5 cents a 
kilowatt hour. 

Mr. Barton. So you think a price cap will preclude reaching the 
percentage mandate? 

Mr. Casten. I am not sure how to build 7.5 percent in 10 years 
without hydro. And so I think the price will end up being at the 
price cap all of the time. 

Mr. CoDEY. I agree with that statement. 

Mr. Agathen. I hope that I am answering this. I think the un- 
derlying pinnings of restructuring is that we are trying to reduce 
price and give customers choice. The renewables portfolio goes to- 
tally opposite on both of those principles. So I think you have to 
wait and see what the market is going to do in reaction to that. 
If you mandate it, you are never going to know what the true mar- 
ket is going to do with it. 
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Mr. Cohen. I don't have an answer. 

Mr. Niemiec. As I stated earlier, if you mandated 7.5 percent, in- 
crementally that is about 55 percent of the market during those 10 
years and I don't think that can be achieved 

Mr. Barton. You mean 55 percent of the expected increase in de- 
mand? 

Mr. Niemiec. Yes. Would have to be built with renewables, and 
I don't think that we are capable of doing that. In terms of cost if 
you had a more gradual approach, I think you are looking at 3 to 
4 cents a kilowatt hour above a base cost of incremental of around 
3.5 cents on a combined cycle natural gas. 

Mr. Barton. Ms. O'Neill? 

Ms. O'Neill. I don't have an additional view to provide on that. 

Mr. Barton. I want to thank the panel for being here today. Our 
next hearing is next Wednesday. It is on consumer protection. Our 
next working group meeting is next Tuesday at 4:30. The former 
distinguished chairman of the Subcommittee on Energy and Power, 
Mr. Phil Sharp, who was a member of the full committee and this 
subcommittee for a number of years, will be our guest at our work- 
ing group. I thank the witnesses, and the hearing is adjourned. 

[Whereupon, at 2:50 p.m., the subcommittee was adjourned.] 

[Additional material submitted for the record follows:] 

Responses of Paul Agathen, Senior Vice President, Energy Supply Services, 
TO Questions of Hon. J ohn D. Dingell 

General Questions 

Question 1. Do you support federal legislation to mandate retail competition by 
a date certain? (Please answer 'Yes" or "No.") 

Response. No. 

Question 2. Should there be an explicit environmental component of restructuring 
legislation? (Please answer 'Yes" or "No.") 

Response. No. 

Emissions 

Question 3. Do you believe that federal restructuring legislation isthebest avenue 
for curing the problems recently raised by the courts with the Clean Air Act? (Please 
answer 'Yes" or "No.") 

Response. No. 

Question 4. Do you support the inclusion of emissions control legislation as part 
of a restructuring bill? (Please answer 'Yes" or "No.") 

Response. No. 

Question 5. Several parties have suggested that federal restructuring legislation 
contain language to cap utility emissions and trade emissions allowances. Under 
such a program, utilities would be assigned allowances based upon their emission 
rate per megawatt hour of electricity generated. This raises questions about the 
types of generation sources that should be allowed to earn credit in such a program. 
In order to clarify, please specify whether the following types of generation should 
be credited in such a cap and trade program: 

a) waste-to-energy facilities be included? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) nuclear generating facilities be included? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) small hydroelectric generating facilities be included? (Please answer 'Yes" or 
No.") 

Response. Yes. 

Question 6. If emissions control language was included in restructuring legisla- 
tion, should such language regulate emissions of: 

a) NOx? (Please answer 'Yes" or "No.") 

Response. No. 

b) SOx? (Please answer 'Yes" or "No.") 

Response. No. 

c) mercury? (Please answer 'Yes" or "No.") 
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Response. No. 

d) carbon? (Please answer 'Yes" or "No.") 

Response. No. 

R enewable R esources 

Question 7. Should federal restructuring legislation contain a Renewable Portfolio 
Standard? (Please answer 'Yes" or "No.") 

Response. No. 

Question 8. What percent of a providers' electricity supply should be required to 
come from renewable resources? (Please answer with a number between 0 and 100 
percent.) 

Response. 0. 

Question 9. Should the required percentage Increase over time? (Please answer 
'Yes" or "No.") 

Response. No. 

Question 10. Should a Renewable Portfolio Standard sunset after a number of 
years? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 11. If a Renewable Portfolio Standard Is Included In federal restruc- 
turing legislation, should It apply to the Tennessee Valley Authority, the federal 
Power Marketing Administrations, municipal utilities and rural cooperatives If It Is 
required for other electricity suppliers? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 12. Should hydroelectric facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 13. Should waste-to-energy facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Yes. 

Green Labeling 

Question 14. Should restructuring legislation require an electricity provider to dis- 
close Information about Its generation sources and their Impact on the environment? 
(Please answer 'Yes" or No.") 

Response. No. 

Question 15. Should providers be required to disclose to customers the percentages 
of each fuel used In generating the electricity being offered for sale? (Please answer 
'Yes" or "No.") 

Response. No. 

Question 16. Should providers be required to disclose data about the emissions as- 
sociated with the electricity being offered for sale? (Please answer 'Yes" or "No.") 

Response. No. 

Question 17. Should providers be required to disclose Information about other en- 
vironmental Impacts such as fish mortality? (Please answer 'Yes" or "No.") 

Response. No. 

Question 18. Who should bear the burden of supplying Information to retail cus- 
tomers: marketers, generators, or distributors? (Please choose one.) 

Response. No response. 

Question 19. Who should enforce environmental disclosure provisions: The Envi- 
ronmental Protection Agency, The Department of Energy, The Federal Energy Reg- 
ulatory Commission, The Federal Trade Commission, or Individual states? (Please 
choose one.) 

Response. DOE. 

Question 20. What types of penalties are appropriate for violations of any "green 
labeling" requirement? 

Response. Fines. 

Public Bend'its Fund 

Question 21. While many states require utilities to undertake programs that pro- 
mote energy efficiency, the fate of these programs Is unclear In a competitive elec- 
tricity market. One proposed solution Is a charge that would be placed on all cus- 
tomers and used to fund energy efficiency and conservation programs. For example, 
the Administration's legislation proposes that the revenue from such a charge be 
placed Into a "public benefits fund" that would be disbursed to states on a matched 
basis so that the states can pay for low Income, energy efficiency and conservation 
programs. This prompts a number of questions: 

a) Should the agency administering the charge be authorized to adjust It? (Please 
answer 'Yes" or "No.") 

Response. No. 
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b) In your opinion, wouid some states benefit from a pubiic benefits fund more 
than others? (Piease answer 'Yes" or "No.") 

Response. Yes. 

c) In your opinion, wouid some states pay more into a pubiic benefits fund than 
others? (Piease answer 'Yes" or "No.") 

Response. Yes. 


Responses of Donald W. Niemiec, Vice President, Union Pacific Resources 
Energy Marketing, to Questions of Hon. J ohn D. Dingell 

General Questions 

Question 1. Do you support federai iegisiation to mandate retaii competition by 
a date certain? (Piease answer 'Yes" or "No.") 

Response. Yes, but we do not feei that a date certain is an imperative part of a 
federai restructuring iegisiation. 

Question 2. Shouid there be an expiicit environmentai component of restructuring 
iegisiation? (Piease answer 'Yes" or "No.") 

Response. No, we feei that aii environmentai iegisiation shouid be separate and 
distinct from eiectric restructuring iegisiation. 

Emissions 

Question 3. Do you beiievethat federai restructuring iegisiation isthebest avenue 
for curing the probiems recentiy raised by the courts with the Ciean Air Act? (Piease 
answer 'Yes" or "No.") 

Response. No. 

Question 4. Do you support the inciusion of emissions controi iegisiation as part 
of a restructuring biii? (Piease answer 'Yes" or "No.") 

Response. No. 

Question 5. Severai parties have suggested that federai restructuring iegisiation 
contain ianguage to cap utiiity emissions and trade emissions aiiowances. Under 
such a program, utiiities wouid be assigned aiiowances based upon their emission 
rate per megawatt hour of electricity generated. This raises questions about the 
types of generation sources that shouid be aiiowed to earn credit in such a program. 
In order to clarify, please specify whether the following types of generation should 
be credited in such a cap and trade program: 

a) waste-to-energy facilities be included? (Please answer 'Yes" or "No.") 

b) nuclear generating facilities be included? (Please answer 'Yes" or "No.") 

c) small hydroelectric generating facilities be included? (Please answer 'Yes" or 
No.") 

Response. The Natural Gas Supply Association strongly supports fuel neutral, 
output-based standards. We also support market-based approaches (emissions trad- 
ing) as a mechanism for implementing regulatory programs. We do not, however, 
feel that it is necessary to address air quality concerns in electric restructuring leg- 
islation. 

Question 6. If emissions control language was included in restructuring legisla- 
tion, should such language regulate emissions of: 

a) NOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) SOx? (Please answer 'Yes" or "No.") 

Response. No. 

c) mercury? (Please answer 'Yes" or "No.") 

Response. Yes. 

d) carbon? (Please answer 'Yes" or "No.") 

Response. Yes. 

R enewable R esources 

Question 7. Should federal restructuring legislation contain a Renewable Portfolio 
Standard? (Please answer 'Yes" or "No.") 

Response. No. 

Question 8. What percent of a providers' electricity supply should be required to 
come from renewable resources? (Please answer with a number between 0 and 100 
percent.) 

Response. 0. 

Question 9. Should the required percentage increase over time? (Please answer 
'Yes" or "No.") 

Response. No. 
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Question 10. Should a Renewable Portfolio Standard sunset after a number of 
years? (Please answer 'Yes" or "No.") 

Response. Yes. 

Qiuestion 11. If a Renewable Portfolio Standard is included in federal restruc- 
turing legislation, should it apply to the Tennessee Valley Authority, the federal 
Power Marketing Administrations, municipal utilities and rural cooperatives if it is 
required for other electricity suppliers? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 12. Should hydroelectric facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 13. Should waste-to-energy facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. No. 

Green Labeling 

Question 14. Should restructuring legislation require an electricity provider to dis- 
close information about its generation sources and their impact on the environment? 
(Please answer 'Yes" or No.") 

Response. Yes. 

Question 15. Should providers be required to disclose to customers the percentages 
of each fuel used in generating the electricity being offered for sale? (Please answer 
'Yes" or "No.") 

Response. Yes. 

Question 16. Should providers be required to disclose data about the emissions as- 
sociated with the electricity being offered for sale? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 17. Should providers be required to disclose information about other en- 
vironmental impacts such as fish mortality? (Please answer 'Yes" or "No.") 

Response. No. 

Question 18. Who should bear the burden of supplying information to retail cus- 
tomers: marketers, generators, or distributors? (Please choose one.) 

Response. With increased focus in the consuming public on environmental friendly 
solutions to air quality concerns, it would appear that an electricity marketer may 
wish to advertise its commitment to or purchases from generation sources such as 
renewables or gas-fired plants. However, requiring a marketer to report the source 
of generation may be difficult, especially if the marketer is purchasing electricity 
from a pool or if electricity is traded multiple times prior to being pooled and 
sourced to market. Note that many electricity marketers may not own generation 
plants, and the generators are the only ones that actually collect the data. 

Question 19. Who should enforce environmental disclosure provisions: The Envi- 
ronmental Protection Agency, The Department of Energy, The Federal Energy Reg- 
ulatory Commission, The Federal Trade Commission, or individual states? (Please 
choose one.) 

Response. The disclosure provision should be integrated with existing reporting 
requirements. A review of state, FERC, and DOE reporting requirements should 
identify the appropriate entity to enforce disclosure provisions that minimizes addi- 
tional administrative burden. 

Question 20. What types of penalties are appropriate for violations of any "green 
labeling" requirement? 

Response. Fines. 

Public Bend'its Fund 

Question 21. While many states require utilities to undertake programs that pro- 
mote energy efficiency, the fate of these programs is unclear in a competitive elec- 
tricity market. One proposed solution is a charge that would be placed on all cus- 
tomers and used to fund energy efficiency and conservation programs. For example, 
the Administration's legislation proposes that the revenue from such a charge be 
placed into a "public benefits fund" that would be disbursed to states on a matched 
basis so that the states can pay for low income, energy efficiency and conservation 
programs. This prompts a number of questions: 

a) Should the agency administering the charge be authorized to adjust it? (Please 
answer 'Yes" or "No.") 

b) In your opinion, would some states benefit from a public benefits fund more 
than others? (Please answer 'Yes" or "No.") 

c) In your opinion, would some states pay more into a public benefits fund than 
others? (Please answer 'Yes" or "No.") 
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Response. We do not support a public benefits fund. To the extent that the gov- 
ernment selects a public benefits fund as a desirable element in legislation, then 
that fund should be clearly labeled and used for a single purpose. For instance, 
many states are already considering a public benefits fund in rates which would 
provide some monies for serving low income users where need exists. That type of 
fund should be kept separate from conservation or energy efficiency programs. 


Responses of Lawrence R. Codey, President and Chief Operating Officer, 

Public Service Electric and Gas Company, to Ouestions of FIon. John D. 

Dingell 

General Questions 

Question 1. Do you support federal legislation to mandate retail competition by 
a date certain? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 2. Should there be an explicit environmental component of restructuring 
legislation? (Please answer 'Yes" or "No.") 

Response. Yes. 

Emissions 

Question 3. Do you believe that federal restructuring legislation isthebest avenue 
for curing the problems recently raised by the courts with the Clean Air Act? (Please 
answer 'Yes" or "No.") 

Response. Yes. 

Question 4. Do you support the inclusion of emissions control legislation as part 
of a restructuring bill? (Please answer 'Yes" or "No.") 

Response. Yes. Specifically, a nation-wide output-based, fuel neutral emissions 
cap-and-trade program covering nitrogen oxide, sulfur dioxide, and carbon dioxide. 

Question 5. Several parties have suggested that federal restructuring legislation 
contain language to cap utility emissions and trade emissions allowances. Under 
such a program, utilities would be assigned allowances based upon their emission 
rate per megawatt hour of electricity generated. This raises questions about the 
types of generation sources that should be allowed to earn credit in such a program. 
In order to clarify, please specify whether the following types of generation should 
be credited in such a cap and trade program: 

a) waste-to-energy facilities be included? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) nuclear generating facilities be included? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) small hydroelectric generating facilities be included? (Please answer 'Yes" or 
No.") 

Response. Yes. 

Question 6. If emissions control language was included in restructuring legisla- 
tion, should such language regulate emissions of: 

a) NOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) SOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) mercury? (Please answer 'Yes" or "No.") 

Response, yes, pending outcome of EPA's study of utility mercury emissions. 

d) carbon? (Please answer 'Yes" or "No.") 

Response. Yes. 

R enewable R esources 

Question 7. Should federal restructuring legislation contain a Renewable Portfolio 
Standard? (Please answer 'Yes" or "No.") 

Response. Yes. It should be noted, however, that a properly set cap-and-trade sys- 
tem for power plant emissions, as described above, will also promote the develop- 
ment of renewable energy resources, as zero-emission renewable resources can "bal- 
ance" emissions from fossil plants. 

Question 8. What percent of a providers' electricity supply should be required to 
come from renewable resources? (Please answer with a number between 0 and 100 
percent.) 

Response. The recently enacted New J ersey electric restructuring plan mandates 
what I believe is a reasonable and achievable renewables portfolio requirement. It 
starts at 2.5% and increases to 6.5% over 13 years. 
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Question 9. Should the required percentage increase over time? (Please answer 
'Yes" or "No.") 

Response. Not necessarily. Traded renewable credits could be used to the same 
effect, i.e., to phase in a portfolio standard. 

Question 10. Should a Renewable Portfolio Standard sunset after a number of 
years? (Please answer 'Yes" or "No.") 

Response. Yes, but only if it's clear that a robust renewables marketplace has 
been established. 

Question 11. If a Renewable Portfolio Standard is included in federal restruc- 
turing legislation, should it apply to the Tennessee Valley Authority, the federal 
Power Marketing Administrations, municipal utilities and rural cooperatives if it is 
required for other electricity suppliers? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 12. Should hydroelectric facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 13. Should waste-to-energy facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Yes. 

Green Labeling 

Question 14. Should restructuring legislation require an electricity provider to dis- 
close information about its generation sources and their impact on the environment? 
(Please answer 'Yes" or No.") 

Response. Yes. 

Question 15. Should providers be required to disclose to customers the percentages 
of each fuel used in generating the electricity being offered for sale? (Please answer 
'Yes" or "No.") 

Response. Yes. 

Question 16. Should providers be required to disclose data about the emissions as- 
sociated with the electricity being offered for sale? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 17. Should providers be required to disclose information about other en- 
vironmental impacts such as fish mortality? (Please answer 'Yes" or "No.") 

Response. Yes, provided such information can be quantified on a scientifically 
sound basis and can be readily compared to an accepted benchmark. For example, 
raw data on fish mortality is meaningless absent the context of the natural mor- 
tality rate for any given species in the body of water under study. 

Question 18. Who should bear the burden of supplying information to retail cus- 
tomers: marketers, generators, or distributors? (Please choose one.) 

Response. The entity that makes the retail sale to end-use customers, which, in 
the formulation of this question, would be marketers. Note that tracking of fuel 
source and environmental characteristics along the distribution chain will enable 
marketers to report such information to customers. 

Question 19. Who should enforce environmental disclosure provisions: The Envi- 
ronmental Protection Agency, The Department of Energy, The Federal Energy Reg- 
ulatory Commission, The Federal Trade Commission, or individual states? (Please 
choose one.) 

Response. The Federal Trade Commission, but not to the exclusion of, i.e, not to 
preempt, individual states with more stringent or comprehensive disclosure provi- 
sions. 

Question 20. What types of penalties are appropriate for violations of any "green 
labeling" requirement? 

Response. Monetary fines; suspension or revocation of a marketer's license. 

Public Bend'its Fund 

Question 21. While many states require utilities to undertake programs that pro- 
mote energy efficiency, the fate of these programs is unclear in a competitive elec- 
tricity market. One proposed solution is a charge that would be placed on all cus- 
tomers and used to fund energy efficiency and conservation programs. For example, 
the Administration's legislation proposes that the revenue from such a charge be 
placed into a "public benefits fund" that would be disbursed to states on a matched 
basis so that the states can pay for low income, energy efficiency and conservation 
programs. This prompts a number of questions: 

a) Should the agency administering the charge be authorized to adjust it? (Please 
answer 'Yes" or "No.") 

Response. Yes. 
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b) In your opinion, wouid some states benefit from a pubiic benefits fund more 
than others? (Piease answer 'Yes" or "No.") 

Response. Not on a per capita basis. 

c) In your opinion, wouid some states pay more into a pubiic benefits fund than 
others? (Piease answer 'Yes" or "No.") 

Response. Yes, to the extent that higher popuiation and more intense energy use 
prompt higher coiiection of a pubiic benefits charge. Aiso some states are imposing 
their own pubiic, or societai benefits charges for iocai purposes. 


Responses of Armond Cohen, Director, Clean Air Task Force, to Questions 

OF FI ON. J OH N D. DINGELL 

Preliminary note Despite best efforts, it is not possibie for the respondent to pro- 
vide a "yes" or "no" answer in many cases, as requested, either because our organi- 
zation has not taken a position on the issue, the question is outside the domain of 
our expertise, or because the question makes assumptions that require elaboration. 

General Questions 

Question 1. Do you support federai iegisiation to mandate retaii competition by 
a date certain? (Piease answer 'Yes" or "No.") 

Response. No position. 

Question 2. Shouid there be an expiicit environmentai component of restructuring 
iegisiation? (Piease answer 'Yes" or "No.") 

Response. Yes. 

Emissions 

Question 3. Do you beiievethat federai restructuring iegisiation isthebest avenue 
for curing the probiems recentiy raised by the courts with the Ciean Air Act? (Piease 
answer 'Yes" or "No.") 

Response. The answer depends what other avenues are practicaiiy avaiiabie. 

Question 4. Do you support the inciusion of emissions controi i^isiation as part 
of a restructuring biii? (Piease answer 'Yes" or "No.") 

Response. Yes. 

Question 5. Severai parties have suggested that federai restructuring iegisiation 
contain ianguage to cap utiiity emissions and trade emissions aiiowances. Under 
such a program, utiiities wouid be assigned aiiowances based upon their emission 
rate per megawatt hour of electricity generated. This raises questions about the 
types of generation sources that shouid be aiiowed to earn credit in such a program. 
In order to clarify, please specify whether the following types of generation should 
be credited in such a cap and trade program: 

a) waste-to-energy facilities be included? (Please answer 'Yes" or "No.") 

Response. No. 

b) nuclear generating facilities be included? (Please answer 'Yes" or "No.") 

Response. No. 

c) small hydroelectric generating facilities be included? (Please answer 'Yes" or 
No.") 

Response. Organization has taken no position. 

Question 6. If emissions control language was included in restructuring legisla- 
tion, should such language regulate emissions of: 

a) NOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) SOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) mercury? (Please answer 'Yes" or "No.") 

Response. Yes. 

d) carbon? (Please answer 'Yes" or "No.") 

Response. Yes. 

R enewable R esources 

Question 7. Should federal restructuring legislation contain a Renewable Portfolio 
Standard? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 8. What percent of a providers' electricity supply should be required to 
come from renewable resources? (Please answer with a number between 0 and 100 
percent.) 

Response. No position. 

Question 9. Should the required percentage increase over time? (Please answer 
'Yes" or "No.") 
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Response. No position. 

Question 10. Shouid a Renewabie Portfoiio Standard sunset after a number of 
years? (Piease answer 'Yes" or "No.") 

Response. No position. 

Question 11. If a Renewabie Portfolio Standard is inciuded in federai restruc- 
turing iegisiation, shouid it appiy to the Tennessee Vaiiey Authority, the federai 
Power Marketing Administrations, municipai utiiities and rurai cooperatives if it is 
required for other eiectricity suppiiers? (Piease answer 'Yes" or "No.") 

Response. No position. 

Question 12. Shouid hydroelectric fadiities quaiify as renewabie sources of eiec- 
tricity? (Piease answer 'Yes" or "No.") 

Response. No position. 

Question 13. Shouid waste-to-energy fadiities quaiify as renewabie sources of eiec- 
tricity? (Piease answer 'Yes" or "No.") 

Response. No. 

Green Labeling 

Question 14. Shouid restructuring iegisiation require an eiectricity provider to dis- 
ciose information about its generation sources and their impact on the environment? 
(Piease answer 'Yes" or No.") 

Response. Yes. 

Question 15. Shouid providers be required to disciose to customers the percentages 
of each fuei used in generating the electricity being offered for saie? (Piease answer 
'Yes" or "No.") 

Response. Yes. 

Question 16. Shouid providers be required to disciose data about the emissions as- 
sociated with the eiectricity being offered for saie? (Piease answer 'Yes" or "No.") 

Response. Yes. 

Question 17. Shouid providers be required to disciose information about other en- 
vironmentai impacts such as fish mortaiity? (Piease answer 'Yes" or "No.") 

Response. No position. 

Question 18. Who shouid bear the burden of suppiying information to retaii cus- 
tomers: marketers, generators, or distributors? (Piease choose one.) 

Response. No position. 

Question 19. Who shouid enforce environmentai disciosure provisions: The Envi- 
ronmentai Protection Agency, The Department of Energy, The Federai Energy Reg- 
uiatory Commission, The Federai Trade Commission, or individuai states? (Piease 
choose one.) 

Response. No position. 

Question 20. What types of penaities are appropriate for vioiations of any "green 
iabeling" requirement? 

Response. No position. 

Public Bend'its Fund 

Question 21. Whiie many states require utiiities to undertake programs that pro- 
mote energy efficiency, the fate of these programs is undear in a competitive eiec- 
tricity market. One proposed soiution is a charge that wouid be piaced on aii cus- 
tomers and used to fund energy efficiency and conservation programs. For exampie, 
the Administration’s iegisiation proposes that the revenue from such a charge be 
piaced into a "pubiic benefits fund" that wouid be disbursed to states on a matched 
basis so that the states can pay for iow income, energy efficiency and conservation 
programs. This prompts a number of questions: 

a) Shouid the agency administering the charge be authorized to adjust it? (Piease 
answer 'Yes" or "No.") 

Response. No position. 

b) In your opinion, wouid some states benefit from a pubiic benefits fund more 
than others? (Piease answer 'Yes" or "No.") 

Response. No expertise to answer. 

c) In your opinion, wouid some states pay more into a pubiic benefits fund than 
others? (Piease answer 'Yes" or "No.") 

Response. No expertise to answer. 
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Responses of Karen O’Neill, Vice President, New Markets, Green Mountain 
Energy, to Questions of Hon. J ohn D. Dingell 

General Questions 

Question 1. Do you support federal legislation to mandate retail competition by 
a date certain? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 2. Should there be an explicit environmental component of restructuring 
legislation? (Please answer 'Yes" or "No.") 

Response. Yes. 

Emissions 

Question 3. Do you believe that federal restructuring legislation isthebest avenue 
for curing the problems recently raised by the courts with the Clean Air Act? (Please 
answer 'Yes" or "No.") 

Response. No opinion. 

Question 4. Do you support the inclusion of emissions control legislation as part 
of a restructuring bill? (Please answer 'Yes" or "No.") 

Response. Yes. It is a desirable, though not necessary, component of restructuring 
legisi ation. 

Question 5. Several parties have suggested that federal restructuring legislation 
contain language to cap utility emissions and trade emissions allowances. Under 
such a program, utilities would be assigned allowances based upon their emission 
rate per megawatt hour of electricity generated. This raises questions about the 
types of generation sources that should be allowed to earn credit in such a program. 
In order to clarify, please specify whether the following types of generation should 
be credited in such a cap and trade program: 

a) waste-to-energy facilities be included? (Please answer 'Yes" or "No.") 

Response. No. 

b) nuclear generating facilities be included? (Please answer 'Yes" or "No.") 
Response. No. 

c) small hydroelectric generating facilities be included? (Please answer 'Yes" or 
No.") 

Response. Yes. 

Question 6. If emissions control language was included in restructuring legisla- 
tion, should such language regulate emissions of: 

a) NOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) SOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) mercury? (Please answer 'Yes" or "No.") 

Response. No. 

d) carbon? (Please answer 'Yes" or "No.") 

Response. Yes. 

R enewable R esources 

Question 7. Should federal restructuring legislation contain a Renewable Portfolio 
Standard? (Please answer 'Yes" or "No.") 

Response. Yes, but with an important qualification: It should be carefully struc- 
tured to be compatible with, and support, a competitive market for renewable re- 
sources. Guidelines for such an RPS should include the following: 

• The RPS should be based on energy sold, not capacity available. 

• The sources of generation that would qualify for an RPS should include: wind, bio- 

mass, sun, geothermal, wave and tidal. 

• The RPS should be subject to an appropriate limit on costs and should incorporate 

the use of a credit system. 

• If the RPS applies to suppliers rather than generators, the RPS standard should 

apply to all product offerings, not merely the overall mix of generation provided 
by the supplier. 

Question 8. What percent of a providers' electricity supply should be required to 
come from renewable resources? (Please answer with a number between 0 and 100 
percent.) 

Response. There is no magic number; what percentage is reasonable will vary de- 
pending on the qualifying resources. It should start out low, based on an assessment 
of currently available resources, and ramp up over time, to perhaps 5-10 percent be- 
tween 2010 and 2015. 

Question 9. Should the required percentage increase over time? (Please answer 
'Yes" or "No.") 
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Response. Yes. See response to Question 8. 

Question 10. Should a Renewable Portfolio Standard sunset after a number of 
years? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 11. If a Renewable Portfolio Standard is included in federal restruc- 
turing legislation, should it apply to the Tennessee Valley Authority, the federal 
Power Marketing Administrations, municipal utilities and rural cooperatives if it is 
required for other electricity suppliers? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 12. Should hydroelectric facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. No for purposes of an RPS, since the promise of new hydro is not the 
same as that of other new renewable resources. Hydro should be considered a re- 
newable resource for disclosure purposes, however. 

Question 13. Should waste-to-energy facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Landfill gas facilities should qualify: municipal solid waste incineration 
facilities should not quality. 

Green Labeling 

Question 14. Should restructuring legislation require an electricity provider to dis- 
close information about its generation sources and their impact on the environment? 
(Please answer 'Yes" or No.") 

Response. Yes. 

Question 15. Should providers be required to disclose to customers the percentages 
of each fuel used in generating the electricity being offered for sale? (Please answer 
'Yes" or "No.") 

Response. Yes. 

Question 16. Should providers be required to disclose data about the emissions as- 
sociated with the electricity being offered for sale? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 17. Should providers be required to disclose information about other en- 
vironmental impacts such as fish mortality? (Please answer 'Yes" or "No.") 

Response. No. 

Question 18. Who should bear the burden of supplying information to retail cus- 
tomers: marketers, generators, or distributors? (Please choose one.) 

Response. Marketers, including utilities acting as default service providers. 

Question 19. Who should enforce environmental disclosure provisions: The Envi- 
ronmental Protection Agency, The Department of Energy, The Federal Energy Reg- 
ulatory Commission, The Federal Trade Commission, or individual states? (Please 
choose one.) 

Response. The Federal Trade Commission is probably the appropriate agency to 
charge with enforcement. 

Question 20. What types of penalties are appropriate for violations of any "green 
labeling" requirement? 

Response. Fines and injunctive relief 

Public Bend'its Fund 

Question 21. While many states require utilities to undertake programs that pro- 
mote energy efficiency, the fate of these programs is unclear in a competitive elec- 
tricity market. One proposed solution is a charge that would be placed on all cus- 
tomers and used to fund energy efficiency and conservation programs. For example, 
the Administration’s legislation proposes that the revenue from such a charge be 
placed into a "public benefits fund" that would be disbursed to states on a matched 
basis so that the states can pay for low income, energy efficiency and conservation 
programs. This prompts a number of questions: 

a) Should the agency administering the charge be authorized to adjust it? (Please 
answer 'Yes" or "No.") 

Response. Probably not. 

b) In your opinion, would some states benefit from a public benefits fund more 
than others? (Please answer 'Yes" or "No.") 

Response. No opinion. 

c) In your opinion, would some states pay more into a public benefits fund than 
others? (Please answer 'Yes" or "No.") 

Response. Yes. 
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Responses of Thomas R. Casten, President and CEO, Trigen Energy 
Corporation, to Questions of Hon. J ohn D. Dingell 

General Questions 

Question 1. Do you support federal legislation to mandate retail competition by 
a date certain? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 2. Should there be an explicit environmental component of restructuring 
legislation? (Please answer 'Yes" or "No.") 

Response. Yes. 

Emissions 

Question 3. Do you believe that federal restructuring legislation isthebest avenue 
for curing the problems recently raised by the courts with the Clean Air Act? (Please 
answer 'Yes" or "No.") 

Response. Yes. 

Question 4. Do you support the inclusion of emissions control legislation as part 
of a restructuring bill? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 5. Several parties have suggested that federal restructuring legislation 
contain language to cap utility emissions and trade emissions allowances. Under 
such a program, utilities would be assigned allowances based upon their emission 
rate per megawatt hour of electricity generated. This raises questions about the 
types of generation sources that should be allowed to earn credit in such a program. 
In order to clarify, please specify whether the following types of generation should 
be credited in such a cap and trade program: 

a) waste-to-energy facilities be included? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) nuclear generating facilities be included? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) small hydroelectric generating facilities be included? (Please answer 'Yes" or 
No.") 

Response. Yes. 

Question 6. If emissions control language was included in restructuring legisla- 
tion, should such language regulate emissions of: 

a) NOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

b) SOx? (Please answer 'Yes" or "No.") 

Response. Yes. 

c) mercury? (Please answer 'Yes" or "No.") 

Response. Yes. 

d) carbon? (Please answer 'Yes" or "No.") 

Response. No. 

R enewable R esources 

Question 7. Should federal restructuring legislation contain a Renewable Portfolio 
Standard? (Please answer 'Yes" or "No.") 

Response. No. 

Question 8. What percent of a providers' electricity supply should be required to 
come from renewable resources? (Please answer with a number between 0 and 100 
percent.) 

Response. Let pollution allowances be sold by renewables, leave market to decide. 

Question 9. Should the required percentage increase over time? (Please answer 
'Yes" or "No.") 

Response. No. 

Question 10. Should a Renewable Portfolio Standard sunset after a number of 
years? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 11. If a Renewable Portfolio Standard is included in federal restruc- 
turing legislation, should it apply to the Tennessee Valley Authority, the federal 
Power Marketing Administrations, municipal utilities and rural cooperatives if it is 
required for other electricity suppliers? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 12. Should hydroelectric facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 13. Should waste-to-energy facilities qualify as renewable sources of elec- 
tricity? (Please answer 'Yes" or "No.") 
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Response. Yes. 

Green Labeling 

Question 14. Should restructuring legislation require an electricity provider to dis- 
close information about its generation sources and their impact on the environment? 
(Please answer 'Yes" or No.") 

Response. Yes. 

Question 15. Should providers be required to disclose to customers the percentages 
of each fuel used in generating the electricity being offered for sale? (Please answer 
'Yes" or "No.") 

Response. Yes. 

Question 16. Should providers be required to disclose data about the emissions as- 
sociated with the electricity being offered for sale? (Please answer 'Yes" or "No.") 

Response. Yes. 

Question 17. Should providers be required to disclose information about other en- 
vironmental impacts such as fish mortality? (Please answer 'Yes" or "No.") 

Response. No. 

Question 18. Who should bear the burden of supplying information to retail cus- 
tomers: marketers, generators, or distributors? (Please choose one.) 

Response. Generators. 

Question 19. Who should enforce environmental disclosure provisions: The Envi- 
ronmental Protection Agency, The Department of Energy, The Federal Energy Reg- 
ulatory Commission, The Federal Trade Commission, or individual states? (Please 
choose one.) 

Response. DOE. 

Question 20. What types of penalties are appropriate for violations of any "green 
labeling" requirement? 

Response. Apply previous laws. 

Public Bend'lts Fund 

Question 21. While many states require utilities to undertake programs that pro- 
mote energy efficiency, the fate of these programs is unclear in a competitive elec- 
tricity market. One proposed solution is a charge that would be placed on all cus- 
tomers and used to fund energy efficiency and conservation programs. For example, 
the Administration's legislation proposes that the revenue from such a charge be 
placed into a "public benefits fund" that would be disbursed to states on a matched 
basis so that the states can pay for low income, energy efficiency and conservation 
programs. This prompts a number of questions: 

a) Should the agency administering the charge be authorized to adjust it? (Please 
answer 'Yes" or "No.") 

Response. No. 

b) In your opinion, would some states benefit from a public benefits fund more 
than others? (Please answer 'Yes" or "No.") 

Response. No. 

c) In your opinion, would some states pay more into a public benefits fund than 
others? (Please answer 'Yes" or "No.") 

Response. No. 




CONSUMER PROTECTION ISSUES 


WEDNESDAY, MAY 26, 1999 

House of Representatives, 

Committee on Commerce, 
Subcommittee on Energy and Power, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:03 a.m., in room 
2123, Rayburn House Office Building, Hon. J oe Barton (chairman) 
presiding. 

Members present: Representatives Barton, Stearns, Largent, 
Rogan, Shimkus, Shadegg, Pickering, Fossella, Bryant, Hall, 
McCarthy, Sawyer, Markey, Pal lone, Gordon, and Dingell (ex offi- 
cio). 

Staff present: Cathy Van Way, majority counsel; Joe Kelliher, 
majority counsel; Ramsen Betfarhad, majority counsel; J eff Krilla, 
majority counsel; Miriam Erickson, majority counsel, Donn Salvosa, 
legislative clerk; Sue Sheridan, minority counsel; and Rick Kessler, 
professional staff member. 

Mr. Barton. We are ready to start. All of our witnesses are here, 
but we need at least one more member for a quorum. So as soon 
as we get another member we will start. But the record will show 
the witnesses were all here at 10 a.m. 

The subcommittee will come to order. 

Today the Subcommittee on Energy and Power will examine the 
issue of consumer protection in a competitive electric market. This 
is either the fourth or the fifth in a series of hearings on the issue 
of electricity restructuring and deregulation. Competitive markets 
offer tremendous benefits to consumers in the form of lower prices, 
improved services, and technological innovation. That is true for 
electricity markets just as it is true for other markets. There is a 
need to ensure that consumers will not be denied those benefits by 
fly by night electric suppliers, by false and misleading advertising, 
and by unfair or deceptive trade practices. This is something that 
every member of the subcommittee agrees with. 

I am pleased to see that the States that have so far opened their 
electricity retail markets have addressed consumer protection 
issues. These States have set licensing for criteria to keep out fly 
by night electric suppliers. They have established minimum con- 
sumer protection provisions and prohibited unfair trade practices. 

I want to commend in particular the State of California which has 
set tough licensing standards for electric suppliers. States have 
also taken vigorous enforcement action against electric suppliers 
that have actra unscrupulously. I n one case, the State of California 
barred an electric supplier from selling electricity for unfair trade 

( 243 ) 



244 


practices. The State of Pennsylvania ordered utilities to cease run- 
ning advertisements that it found were false and misleading. 

The question before the subcommittee today is how to ensure 
consumer protection at the Federal level as we move toward a com- 
petitive electric market. I look forward to hearing from our wit- 
nesses about the adequacy of existing State and Federal consumer 
protection laws. States have consumer protection laws on the books 
that protect consumers from unfair or deceptive practices. Simi- 
larly, at the Federal level, the Federal Trade Commission regulates 
and oversees Federal unfair and deceptive trade practice regula- 
tions. We need to know whether these laws that are already on the 
books are adequate. If not, I hope that our witnesses will offer spe- 
cific suggestions on how they can be strengthened. 

Another question that needs to be discussed today is exactly 
what the interaction between the Federal and State roles should 
be. It is my view that the bulk of consumer protection issues should 
be addressed at the State level since the States have demonstrated 
that they have both the willingness and the authority to address 
consumer protection issues. Flowever, there may be a need to in- 
clude some consumer protection issues in a Federal comprehensive 
bill. Two consumer protection provisions that have been proposed 
in a number of bills already introduced are uniform Federal infor- 
mation disclosure standards and anti-slamming provisions. I am in- 
clined to believe that these provisions should be included in a Fed- 
eral restructuring bill. Electricity markets are regional in scope 
and a uniform information disclosure standard would be easier for 
consumers to understand than 50 separate standards. For the same 
reason that uniform disclosures are used in food products, appli- 
ances and consumer credit, it makes sense that they could be used 
in electricity if we deregulate at the Federal level. Also, given the 
experience in our telecommunications legislation that this sub- 
committee, the full committee, helped pass several years ago, I be- 
lieve that Congress should include some provisions to prohibit 
slamming in electricity. 

There is one other issue that we may need to address and that 
is the issue of consumer privacy. Utilities have a lot of information 
on consumers today, including the amount of electricity that we 
use, our billing history, our payment history. While I recognize that 
there is a need for some of that information to be disseminated so 
that consumers can receive competitive offers from alternative elec- 
tricity suppliers, I believe that we must take every effort to protect 
legitimate consumer privacy. I don't think that the consumers' tele- 
phone numbers should be disclosed by utilities. If an electricity 
supplier in this new competitive environment in the State of Texas 
wants my business, they can send me a letter. I don't need any 
phone calls during supper time. I also think that consumer billing 
and payment history should not be disclosed or should only be dis- 
close under very unusual circumstances. If someone has had a 
problem paying their electricity bill, that is between themselves, 
their supplier, and possibly, the cr^it company. No one else has 
an automatic right to know, in my opinion. 

Let me emphasize that consumer protection issues are not new 
issues. Unscrupulous firms have always tried to take advantage of 
unwary consumers. For decades, the States and the Federal Gov- 



245 


eminent have enacted legislation to protect consumers and those 
laws have been and need to be continuously and vigorously en- 
forced. These issues may be new to the electricity business, but 
they are not new to the State and Federal consumer or to the State 
and Federal agencies in charge of overseeing these issues. I look 
forward to hearing from our witnesses today on the issue of con- 
sumer protection. 

With that, I would like to recognize the distinguished ranking 
member. Congressman Flail, for an opening statement. 

Mr. FIall. Mr. Chairman, thank you for your statement that ade- 
quately covered the subject, so I can be brief. Today's hearing on 
consumer protection issues will give us a wide variety of views on 
what needs to be done at the Federal level to ensure that electric 
utility customers have accurate and current information. They are 
going to have to be able make some decisions about electricity pur- 
chases in a restructured electric marketplace, so this testimony, 
combined with the testimony that I hope we will hear from State 
witnesses, ought to give us some idea of how we can divide this 
issue between what should be primarily State and what should be 
primarily Federal responsibility. 

I always prefer that we be regulated and governed and examined 
and treated by people with 50 different uniforms rather than those 
with just one. So, my questions today are going to concentrate on 
that Federal/State interface; that is, the relative roles that each 
level of government should play in making certain that there is a 
cop on the beat and who watches the emerging marketplace and 
has the ability to protect customers from fraud and from abuse. I 
think that is the major purpose of this hearing today and I thank 
you, Mr. Chairman, and I yield back the balance of my time. 

Mr. Barton. Thank you. Congressman. Before we recognize Mr. 
Bryant, we have been working our little timing system, and I am 
told that there is an electrician standing by and we have got to see 
if this thing works. The red light works, but the green light doesn't 
work. Where is the electrician? This is high-tech Congress, isn't it? 
See if you can get the green light to work. 

Mr. FIall. I think you used 16 minutes, Mr. Chairman. 

Mr. Barton. That is probably true. Well, let's give him a second. 
Try it again. The red light works. All right. To be continued. 

The Chair will recognize Congressman Bryant from Tennessee 
for an opening statement. 

Mr. Bryant. I thank the chairman and I also thank the ranking 
member for their comments. I, too, believe that consumer protec- 
tion is largely a State issue. I believe that the States that have al- 
ready initiated retail competition have enacted consumer protec- 
tions including consumer ^ucation, slamming protection, and uni- 
versal service. Already, as the chairman has mentioned also, there 
are a wide variety of Federal protection statutes under the Federal 
Trade Commission including the Equal Credit Opportunity Act, the 
Fair Credit Reporting Act, the Truth-in-Lending Act, the Fair Debt 
Collection Practices Act, as well as the Telemarketing and Con- 
sumer Fraud and Abuse Prevention Act. 

There are some areas that, again, other members have already 
alluded to where there could be a Federal interest and Federal role. 
Certainly, standardized information disclosure that was present in 
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one of last year's bills, the slamming provisions, consumer edu- 
cation, again, universal service, licensing of suppliers and certainly 
the very powerful issue of privacy. But, I look forward to this very 
distinguished panel testifying today and would yield back the bal- 
ance of my time. 

Mr. Barton. Thank you. Congressman Bryant. We now recognize 
Mr. Sawyer of Ohio, who is now officially the co-chairman of the 
working crew on electricity restructuring. 

Mr. Sawyer. Thank you, Mr. Chairman. I think it is probably 
prudent that I finish reading my opening statement before I submit 
It or even read it to the rest of the panel. So I will do that and 
then hand it in. Thank you very much. 

Mr. Barton. All right, we will defer and recognize the gentleman 
from Illinois, Mr. Shimkus, who had a good day of baseball practice 
today. Hit one over the left fielder's head, I believe. 

Mr. Shimkus. No, centerfield. 

Mr. Barton. Centerfield. 

Mr. Shimkus. Thank you, Mr. Chairman. I am looking forward 
to this testimony. As many of you, and as the chairman duly notes 
many times, I llinois has a restructuring bill. Many of the consumer 
protection issues that we will be addressing today is included in an 
Illinois bill. Everywhere from energy assistance, to get the red- 
lining, slamming, misleading marketing practices, consumer edu- 
cation programs. So, we are really proud of that provision and en- 
suring that everyone is going to be served. 

I guess the question that I will be looking for as we move on a 
Federal bill is to make sure that these important issues, that they 
are really warranted, and that to ensure that if States have moved 
aggressively in these areas that we protect what the States have 
done in their consumer approach. Also, I will be investigating how 
current Federal law may apply where there may not be a need for 
further restrictive language in our restructuring bill. 

With that, Mr. Chairman, I yield back my time. 

Mr. Barton. Thank you. The Chair would recognize Mr. Pallone 
of New J ersey for an opening statement. 

Mr. Pallone. Thank you, Mr. Chairman, and I wanted to say I 
appreciate your keeping this hearing to one panel and your deci- 
sion to hold the hearing with the panel of State utility regulators 
on a separate date. My home State of New J ersey, as I mentioned 
before, recently enacted restructuring l^islation that will enable 
all State residents to choose their electricity supplier by August 1. 
The New J ersey plan recognizes the nexus between the electric 
power industry and the need for consumer protection and to this 
end. New J ersey's l^islation contains disclosure provisions includ- 
ing environmental disclosure. 

I n the near future I plan to introduce an expanded version of my 
restructuring bill which will include meaningful and enforceable 
disclosure provisions, a kind of truth-in-labeling law for electric en- 
ergy, among other provisions. Consumers, I believe, want and de- 
serve to know the price, source and environmental content of the 
energy products and services they are purchasing. And, I will be 
interested to hear from today's panelists their opinion of what ele- 
ments should be handled by the States versus those that the Fed- 
eral Government should handle. I also hope our panelists will pro- 
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vide their opinions regarding the administration's opt-out provi- 
sion, disclosure provisions, universal service, and public systems 
benefits funds. 

And again, Mr. Chairman, I want to thank you for holding this 
hearing and I look forward to the witnesses. 

Mr. Barton. Thank you. The Chair would recognize the gen- 
tleman from Oklahoma for an opening statement, who was also at 
baseball practice today and played very well at shortstop. 

Mr. Largent. Thank you, Mr. Chairman. It is easier to play good 
at shortstop when you don't have any balls hit to you. 

Thanks for having this hearing and I look forward to the testi- 
mony that we are going to hear from this distinguished panel. It 
is time. I think that there are some issues that we need to talk 
about with this panel and hopefully get answers to issues on reli- 
ability, transmission issues, what States are already doing, success- 
ful things that have taken place, and those that have not been so 
successful, to help shape where we go at the Federal level. 

And I look forward to the testimony. Thank you, Mr. Chairman. 
I yield back. 

Mr. Barton. Thank you, and I also understand that you and 
Congressman Markey are going to introduce your legislation today, 
and I am sure that would be of interest to this audience. So I look 
forward to that. 

Mr. Largent. We are selling tickets. It is at 1:30. 

Mr. Barton. Be there. 

The gentlelady from Missouri is recognized, Ms. McCarthy, for 
an opening statement. 

Ms. McCarthy. Thank you very much, Mr. Chairman, for hold- 
ing this hearing. I believe this issue is, indeed, critical as we move 
forward. Many States like my own, Missouri, have taken a look 
through their public service commissions or other regulatory bodies 
into this question of consumer protection, and the task force that 
the Missouri Public Service Commission wrote includes issues like 
the development of rules containing a minimum, their affable, en- 
forceable uniform standards of disclosure that will allow consumers 
to easily compare items of interest such as price, price variability, 
contract terms and conditions, and other relevant factors. 

I came to this committee and this Congress about the time we 
were deregulating telecommunications, and I am living through the 
frustrations of consumers who can't read their phone bills anymore 
without a great deal of frustration and confusion. So, the critical 
component I think that you will be addressing today is essential 
because this is like the last great deregulation that Congress is 
going to do. We have to do this one right and well or I don't believe 
the consumers will take kindly to us. 

So, I look forward very much to your testimony and wisdom on 
this point. And again, Mr. Chairman, thank you very much for 
your leadership in this area. 

Mr. Barton. Thank you. Thank you. Congresswoman. Does Mr. 
Sawyer want to make an opening statement? He was here and 
then he wanted to defer. 

Mr. Sawyer. No, Mr. Chairman. 

Mr. Barton. No? Okay. Does Congressman Shadegg wish to 
make an opening statement? 
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Mr. Shadegg. Mr. Chairman, I simply want to thank you for 
holding this, yet another in a series of hearings. I think these 
issues are critically important. I b^an my service on this com- 
mittee by expressing my view that it was important for Congress, 
on behalf of the American people, to deregulate energy; that, in- 
deed, technology is forcing us into that position; that we can, in 
fact, deliver electricity to consumers at lower prices; that we can 
give them the option of buying electricity that fits their needs; that 
we can, for example, give them the opportunity to buy green power, 
if they choose to buy green power, and do things to protect the en- 
vironment and use their own financial resources to push public pol- 
icy in that direction, and that there are many opportunities to be 
achieved by deregulating the energy industry. 

I am somewhat dispirited by the fact that in the course of these 
hearings, and in my discussions with industry representatives on 
every side of this issue, I have discovered that there are very, very, 
very significant hurdles to be overcome before we are going to be 
able to pass legislation to deregulate the energy industry. It seems 
to me that one of the biggest problems is that, unlike the other 
areas where we have engaged in deregulation, the government 
itself is deeply involved in this marketplace. In airlines, you didn't 
have the government airline competing against some privately 
owned airlines, and therefore, der^ulation was not as difficult as 
it is here. The same is true of trucking, for example. 

But, notwithstanding the fact that we have some great chal- 
lenges, notwithstanding the fact that I think one of the biggest 
challenges is to figure out how to level the playing field between 
public power and private power, I believe we must rise to the occa- 
sion. I think that it is vitally important that we put in the energy 
and put in the effort and achieve legislation in this area. A part 
of that legislation has to be consumer protection. I certainly believe 
in a marketplace, but I do not believe that a marketplace functions 
if people cannot understand the products they are buying, can't 
make informed decisions one way or the other. 

Now, I am generally not in favor of complex government regula- 
tion and detailed mandates on any business, but when it comes to 
telling business you must tell the straight scoop to your customers, 
they must be able to read their bills; they must be able to figure 
out what they are buying and what they are paying for and what 
they may choose not to buy and not to pay for. I think those are 
appropriate instructions for the government to give to the private 
sector in terms of creating a truly competitive marketplace. So, I 
think this is a vitally important hearing, and I commend you, Mr. 
Chairman, for holding it. 

Mr. Barton. Thank you. Congressman. Seeing no other members 
present, the Chair would ask unanimous consent that all members 
not present have the r^uisite number of days to put a statement 
in the record at this point in time. Hearing no objection, so ordered. 

[Additional statements submitted for the record follow:] 

Prepared Statement of Hon. Cliff Stearns, a Representative in Congress 
FROM THE State of Florida 

Thank you Mr. Chairman. I would like to commend you for your dedication to 
electricity competition and the pragmatic approach taken to ensure that all aspects 
of deregulation are explored and debated. 
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I would also like to take this opportunity to welcome a fellow Floridian, Mr. Blake 
Casper from Tampa. I look forward to his perspective as both a residential and busi- 
ness consumer. 

The hearing before us today focuses on one of the most important aspects of elec- 
tric utility deregulation— Consumer Protection. In fact, consumers are the reason 
why we are working to assist the states in transforming a heavily regulated monop- 
oly into a competitive, deregulated industry. 

Such a transition is not without risk— but the rewards of competition can easily 
outweigh the potential risks if we are prudent about ad^uate consumer safeguards. 
In addressing issues such as information disclosure, licensing r^uirements, con- 
sumer education, and protection against deceptive business practices; we must be 
mindful of thefollowing questions: 

• Flow far should consumer protection extend? 

• Are current federal laws able to provide adequate protection? If not, what addi- 

tional authority should we as legislators grant the federal government? 

• Finally, should the states, who have the lead role in retail competition, also retain 

a lead role in consumer protection? 

Mr. Chairman, I look forward to exploring these and other questions and I wel- 
come this panel of witnesses who undoubtedly will provide us with invaluable infor- 
mation. 

Thank you. 


Prepared Statement of FIon. Tom Bliley, Chairman, Committee on Commerce 

Mr. Chairman, I commend you for holding this hearing on consumer protection 
issues in a competitive electricity power marlcet. I have said it in the past, I shall 
say it again now, ALL consumers must be able to choose their electricity provider 
and enjoy ALL the benefits that competition holds for them. This is the greatest 
consumer protection of all. 

The Commerce Committee, as a custodian of consumers' rights, has pursued with 
vigor its duty to protect consumers' rights. The Committee has been vigilant in pro- 
tecting electricity power consumers' rights in a fully regulated market. The Com- 
mittee has no lesser resolve in protecting electricity power consumers in a fully com- 
petitive market, or during the transition. We must not let the benefits of a competi- 
tive electricity power market be highjacked by "bad" acts of a few unscrupulous 
fol ks. 

As consumers, we must have access to information that is free from falsehoods, 
misrepresentations, or other deceptions in order to make informed purchasing deci- 
sions. Since most consumers rely on advertising as the primary source from which 
they obtain information about products and services— electricity power services is no 
exception— ensuring the integrity of advertising should be a priority. In a competi- 
tive electricity power market, consumers will be bombarded with a wide range of 
price and service offers, contract terms, and service claims such as environmental 
friendliness from a variety of information sources. All that may prove to be con- 
fusing and difficult to evaluate. For example, consumers may have trouble under- 
standing what is "green" about a "green power" offering. Other consumer protection 
issues such as information privacy, slamming, and cramming that enjoyed little rel- 
evance in a fully regulated electricity power market will become relevant in a com- 
petitive market. 

States that have opened their markets to competition have tackled many, if not 
most, of those consumer protection issues. They have empowered either their Public 
Utility Commissions or Attorney Generals' Offices with the necessary power to ad- 
dress those issues. Consumer protection issues that escape scrutiny at the State 
level, are addressed by a number of existing federal consumer protection laws, most 
ably enforced by the Federal Trade Commission. If current federal laws, in turn, do 
not accord consumers the required safeguards, then we must act. 

I thank you Mr. Chairman and again commend you for holding this hearing. I 
am very pleased that the Members participating in the Members Working Group 
heard from former Representative Phil Sharp yesterday. I believe the Member 
Working Group is a fine example of bipartisanship and I commend Mr. Pickering 
and Mr. Barton, Mr. Sawyer and the others for working so hard on an issue of such 
i mportance to the Committee. 

So, I yield back my time and I look forward to hearing the testimony of the wit- 
nesses. 

Mr. Barton. We want to welcome our panel today. We have got 
a distinguished group of individuals. We are going to start at my 
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left, your right, with Ms. Elaine Kolish and then we will work right 
down the row. We are going to give each of you 5 minutes, and 
since we don't have our timer back, we have a little clock up here 
that we will click. So you will just have to trust me on the click 
and, alternatively, if two-thirds of the members present hold up a 
sign that says we have heard enough, then you know that your 
time has expired. 

Congressman Hall says you don't have to take your full 5 min- 
utes if you don't want too. 

So we are going to start with Ms. Elaine Kolish, who is the Asso- 
ciate Director of the Bureau of Consumer Protection for the Federal 
Trade Commission. Ms. Kolish, we welcome you to the sub- 
committee. Your statement is in the record in its entirety, and you 
are recognized for 5 minutes. 

STATEMENTS OF ELAINE D. KOLISH, ASSOCIATE DIRECTOR, 
BUREAU OF CONSUMER PROTECTION, FEDERAL TRADE 
COMMISSION; MARY ELLEN BURNS, ASSISTANT ATTORNEY 
GENERAL IN CHARGE, BUREAU OF ENERGY AND TELE- 
COMMUNICATIONS; HARVEY MICHAELS, CHIEF EXECUTIVE 
OFFICER, NEXUS ENERGY SOFTWARE; BLAKE CASPER, CAS- 
PERS COMPANY; JACK BRICE, MEMBER, BOARD OF DIREC- 
TORS, AARP; MARK N. COOPER, DIRECTOR OF RESEARCH, 
CONSUMER FEDERATION OF AMERICA; AND BETTY JO 
TOCCOLI, CHAIR, SMALL BUSINESS ALLIANCE FOR FAIR 
UTILITY DEREGULATION 

Ms. Kolish. Thank you, Mr. Chairman and members of the com- 
mittee. 

M r. Barton . Y ou need to reai iy pui i that microphone dose to you 
and speak deariy. 

Ms. Kolish. Thank you, Mr. Chairman and members of the com- 
mittee. The FTC is pieased to appear before you today to present 
testimony concerning the important topic of consumer protection in 
a dereguiated power market. The FTC has been preparing for its 
roie in dereguiation by educating ourseives about the power indus- 
try. For exampie. Commission staff have been attending meetings 
and conferences of the Nationai Association of State Utiiity Com- 
missioners, the Nationai Association of State Utiiity Consumer Ad- 
vocates and meetings sponsored by the Nationai Association of At- 
torneys Generai. 

We have aiso been working with our coiieagues at the Federai 
ievei such as DOE and EPA and we worked with them to produce 
this bookiet caiied A Biueprint for Consumer Protection which has 
a compiiation of State and Federai consumer protection iaws and 
is designed to heip State decisionmakers who have not yet done de- 
reguiation. We have aiso shared our knowiedge of consumer protec- 
tion issues with State officiais by providing them comments on var- 
ious consumer protection measures that they have been consid- 
ering. To further educate ourseives, and to assist States in exam- 
ining consumer protection issues and industry trends, on Sep- 
tember 13 and 14 the Commission wiii hoid a pubiic workshop on 
market power and consumer protection considerations. 

i would iiketo briefiy expiain the FTC's jurisdiction and author- 
ity in this area. We are a iaw enforcement agency with a statutory 
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mandate that covers a broad spectrum of the American market, in- 
cluding the power market. The keystone of the FTC's consumer 
protection law enforcement effort is section 5 of the FTC act which 
prohibits unfair or deceptive acts or practices in commerce. The 
scope of section 5 encompasses a wide range of business practices 
including advertising, marketing, billing, and collection. The Com- 
mission prosecutes deceptive activity either through administrative 
law enforcement actions or through Federal district court actions 
enjoining deceptive practices and seeking redress for injured con- 
sumers. 

Experience has taught us that competition among market partici- 
pants will ordinarily provide consumers with the benefits of low 
prices, good products, and greater innovation. In principle, these 
benefits should be provided in the electric power industry as a cen- 
tury of deregulation gives way to competition. These benefits, how- 
ever, will not be achieved without vigilant consumer protection. 

One of our first priorities has been to educate energy marketers 
about existing consumer protection laws which may be new to 
them. But, our actions will not be limited to education. The Com- 
mission anticipates that as electric power markets become competi- 
tive it will actively pursue consumer protection activities in two 
major areas. The first is the policing of advertising claims, particu- 
larly claims about the environmental attributes of the power being 
sold. The second is the prosecuting of deceptive or fraudulent busi- 
ness practices. 

I would like to first talk a bit about advertising in this market. 
We anticipate that advertising will become extremely important in 
this industry when widespread deregulation occurs because an esti- 
mated $200 billion dollars in annual revenues would be at stake. 
Currently, advertising by this market is a small fraction of that for 
other consumer commodities, but it is growing rapidly. For exam- 
ple, in 1997 advertising expenditures grew 65 percent, and in 1998, 
another 12 percent. 

In a competitive market, power marketers are likely to make a 
broad range of claims. We have already seen the use of environ- 
mental advertising in those States that have opened their markets 
to retail competition. Many consumers are interested in the envi- 
ronmental qualities of the power they buy, and some consumers 
have indicated that they are willing to pay a premium for so-called 
environmentally friendly power. 

There is, however, a potential for abuse of environmental claims 
because of the premium price and because consumers cannot verify 
for themselves any of those advertising claims. The types of envi- 
ronmental claims already appearing in electricity ads include 
claims about the level of emissions of a product, the sources it is 
produced from, such as nuclear free or all solar, the activities of the 
company selling it who support environmental organizations, or the 
overall affect on the environment; like helps prevent global warm- 
ing. All of the FTC's general principles about advertising will apply 
to these kinds of claims. That is, advertising claims must be truth- 
ful, they must not be misleading, and they must be substantiated 
by appropriate evidence at the time that they are made. 

The FTC's existing Guides for the Use of Environmental Mar- 
keting Claims, which were developed for environmental claims 
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about any type of product, will provide guidance to power market- 
ers on acceptable advertising in this area. In addition, NAAG is de- 
veloping similar green guidelines specifically for electricity. The in- 
tent of that project is to assist States in their efforts to encourage 
fair competition and to provide consistency among States in enforc- 
ing State truth-in-advertising laws. The FTC has been pleased to 
participate in NAAG's process. 

Mr. Barton. We have had the first click up here, so try to sum- 
marize in the next minute if you could please, ma'am. 

Ms. Kolish. Our other chief concern is, as you have mentioned, 
slamming, which we have seen in the telecommunications industry 
and possibly cramming as well, which is the fifth most common 
complaint we received last year; that is, placing unauthorized 
charges on consumer's telephone bills, and we are concerned about 
that in this industry too. But, we stand ready to meet our con- 
sumer protection and competition law enforcement responsibilities. 
[The prepared statement of Elain D. Kolish follows:] 

Prepared Statement of Elaine D. Kolish, Associate Director for the Divi- 
sion OF Enforcement, Bureau of Consumer Protection, Federal Trade 
Commission 


I. INTRODUCTION 

Mr. Chairman and members of the Committee, the Federai Trade Commission is 
pieased to appear before you today to present testimony concerning the important 
topic of consumer protection in a dereguiated eiectric power market. I wiii con- 
centrate my remarks today on the Commission's iikeiy consumer protection roie as 
retaii competition deveiops in the eiectric power industry. 

Three weeks ago, the Commission testified before this Committee regarding the 
impact of market power and the importance of competition on the future of the eiec- 
tric power industry. More specificaiiy, the Commission stated that "competition be- 
tween market participants wiii ordinariiy provide consumers with the benefits of 
iow prices, good products, and greater innovation."* We beiieve that the antitrust 
and consumer protection parts of our mission are cioseiy integrated because con- 
sumers wiii not benefit from competitive markets uniess they are aiso abie to make 
confident purchase choices based on compiete and accurate information. 

The Commission has been preparing for a dereguiated eiectric power market over 
the past severai years, beginning with our seif-education by taiking to industry 
members and to state reguiators. For exampie. Commission staff have been activeiy 
participating in conferences and meetings of the Nationai Association of R^uiatory 
Utiiity Commissioners (NARUC), the Nationai Association of State Utiiity Con- 
sumer Advocates (NASUCA), and in meetings sponsored by the Nationai Association 
of Attorneys Generai (NAAG).^ As we have done with the state competition regu- 
iators, we in turn have shared our knowiedge of consumer protection issues with 
state officiais by, among other things, submitting written comments to various 
states about consumer protection issues they were considering.** We are aiso partici- 
pating in NAAG's process to deveiop environmentai marketing guides for eiectricity. 
In addition, to further assist states in examining consumer protection issues and to 
identify industry trends as states deregulate their electricity markets, the Commis- 


iTestimony of the Federal Trade Commission Before the Committee on Commerce, Sub- 
committee on Energy and Power at 2 (May 6, 1999). 

2 For example, during 1997-1998, Wisconsin Attorney General J ames Doyle, then-President of 
NAAG, made the theme of his presidency consumer protection and competition issues in the de- 
regulated utility markets. FTC staff attended NAAG hearings held around the country to exam- 
ine these issues. 

3These comments may be found on the Commission's website at <www.ftc.gov/be/ 
advofile.htm>. Other federal agencies also have been engaged in efforts to assist state decision 
makers about consumer protection issues that are relevant in a deregulated environment. The 
Department of Energy has released a report entitled "Retail Electric Competition: A Blueprint 
for Consumer Protection," that comprehensively reviews the variety of consumer protection 
issues raised by retail electric competition, including the various state laws in effect in this area. 
FTC staff assisted DOE with this publication by reviewing those sections addressing FTC laws 
and regulations. 
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Sion will hold a public workshop on September 13-14, 1999, on market power and 
consumer protection considerations in restructuring the electric power industry. 

II. THE FTC's J URISDICTION 

The FTC is a law enforcement agency whose statutory authority covers a broad 
spectrum of the American economy, including the electric power industry. The key- 
stone of the FTC's consumer protection law enforcement effort is Section 5 of the 
FTC Act, which prohibits "unfair or deceptive acts or practices in or affecting com- 
merce."4 The scope of Section 5 encompasses a wide range of business practices, in- 
cluding advertising, marketing, billing and collection. The Commission takes action 
against deceptive activity under Section 5 either through administrative law en- 
forcement actions or through federal district court actions seeking temporary and 
permanent injunctive relief and, ultimately, restitution to injured consumers. 

Experience demonstrates that competition among market participants will ordi- 
narily provide consumers with the benefits of low prices, good products, and greater 
innovation. In principle, these benefits should be provided in the electric power in- 
dustry as a century of regulation gives way to competition. These benefits, however, 
will not be achieved without, among other things, vigilant consumer protection. 

One of our first priorities has been to conduct business education. ^ Because a com- 
petitive market will rely on advertising and promotional activities, we are engaged 
in efforts to educate efectric power providers about existing consumer protection 
laws that will apply to their business practices. For example, staff recently partici- 
pated in a conference the Edison Electric Institute (EEI) sponsored to educate its 
member utilities about consumer protection principles.^ 

The Commission anticipates that, as electric power markets become competitive, 
the agency will focus closely on two areas of consumer protection. The first is the 
policing of electric service providers' advertising claims, particularly claims about 
the price and environmental attributes of the power being sold. The second is the 
policing of unfair or deceptive business practices such as slamming or cramming. 

III. ADVERTISING CLAIMS 

In a competitive retail electricity market, electricity service providers are likely 
to make a broad range of advertising claims, including claims about the nature of 
the service provided, the company selling the electricity, and the price for the serv- 
ice. The FTC, as well as state attorneys general and public utility commissions, will 
be active in policing against false and misleading advertising for electricity products, 
just as they do now for most other products. Fluge resources are at stake in this 
industry, whose total annual revenues are estimated at $200 billion. Although ad- 
vertising by electric power companies is a small fraction of that for many other con- 
sumer products, it is growing rapidly as deregulation advances. For example, ad 
spending by the electric power industry grew 65% in 1997 and 12% in 1998.’ 

We have already seen the use of environmental advertising in those states that 
have opened their markets to retail competition. Many consumers are interested in 
the environmental qualities of the electric power they buy, and some consumers are 
willing to pay a premium for "environmentally friendly" electric power. There is, 
however, a potential for abuse of environmental claims because of the premium 
price, and because consumers cannot verify any of these advertising claims them- 
selves.* 


“15 u.s.c. §45. 

5The Commission devotes significant resources to such activities in order to assist business 
who desire to compiy with the iaw. We routineiy provide advice and guidance on consumer pro- 
tection issues, based on our substantiai expertise in consumer protection issues arising in many 
different industries. 

<>"Advertising-Labeiing and Disciosure: Are You Aware of the Ruies of the Road?" EEI, May 
3-4, 1999. 

’EEI EnergyADSmart, "Electric Power Ad Spending Rises Slightly in 1998" (May 1999), 
<http://www.eei .org/7onl i ne/adsmart/9905/powerad.htm>. 

*lt may be worth noting how environmental claims can be made for what would appear to 
be a homogeneous, undifferentiated product. I n general, customers receive electricity from power 
lines that are attached to a "grid" into which numerous generators, using a wide variety of fuel 
sources and generation systems, transmit their electricity. Once on the grid, all electricity is 
mixed together and its origins become indistinguishable. When a customer has a demand 
("load") for electricity— for example, to turn on lights— the amount needed to meet the load is, 
in effect, drained off the grid. The electricity passing through the circuit nearest to that cus- 
tomer's line goes to the customer's meter and meets the load. 

In this situation, it is impossible to ensure that electricity used by a particular customer came 
directly and exclusively from that customer's supplier or to verify the precise sources of the elec- 

Continued 
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The types of environmental claims already appearing in electricity ads include: 

• claims about the level of emissions of a product ("20% lower than average" or 

"doesn't pollute the air or water"); 

• the sources it is produced from ("nuclear free" or "all solar"); 

• overall effect on the environment ("help prevent global warming" or "reduce acid 

rain" or "green power"); or 

• the activities of the company selling it ("we support environmental organizations" 

or "10% of profits goto rainforest preservation"). 

All of the FTC's general principles about advertising will apply to these kinds of 
claims; that is, advertising claims must be truthful and they must be substantiated 
with appropriate evidence at the time they are made. Under FTC case law, decep- 
tion occurs "if, first, there is a representation, omission, or practice that, second, is 
likely to mislead consumers acting reasonably under the circumstances, and third, 
the representation, omission, or practice is material. It also is deceptive to omit 
"material information, the disclosure of which is necessary to prevent [a] claim, 
practice, or sale from being misleading."io Express claims, or deliberately made im- 
plied claims, used to induce the purchase of or payment for a particular product or 
service, are presumed to be material.” Substantiation of claims about electricity 
sources or characteristics presents many challenges because new tracking systems 
must be developed for competitive markets, and they must provide a means of inde- 
pendent verification. 

The FTC's Guides for the Use of Environmental Marketing Claims.'^ which were 
developed for environmental claims about any type of product, also will provide 
guidance to electricity marketers on acceptable advertising practices. In addition, 
NAAG is developing similar green guidelines for electricity. The intent of that 
project is to assist states in their efforts to encourage fair competition and to provide 
some consistency in enforcing truth in advertising laws in the electric power indus- 
try. The FTC staff has been involved in the process by submitting comments to 
NAAG and participating in their workshop. 

The Administration's recently introduced "Comprehensive Electricity Competition 
Act" (CECA), would authorize the Department of Energy to promulgate information 
disclosure regulations for advertising and promotional materials, in consultation 
with the Federal Energy Regulatory Commission, the Environmental Protection 
Agency and the FTC, requiring electricity suppliers and marketers to disclose in a 
standard format certain information about the electricity they sell, including price 
and other charges, the type of energy resource used to generate the electricity, and 
environmental attributes of the electricity, such as emissions levels. The FTC, along 
with state authorities, would be responsible for enforcing the disclosure require- 
ments. 


trons used by the customer. It is possible, however, to track the financial transactions that occur 
as power is supplied to the grid and then to the customer. A customer's usage is measured at 
the customer's meter. The customer is billed for that usage, and the proceeds go to the retail 
supplier. The supplier must in turn pay the middlemen who provided the power, and the mid- 
dlemen must pay the generators whose power they bought to service the supplier. In this way, 
the customer's usage is linked, through the financial process, to identifiable generation plants 
and the characteristics (e.g., fuel type, emissions, etc.) associated with those plants. Thus, it can 
reasonably be said that the customer's power purchase did result in electricity, possessing the 
characteristics advertised by the supplier, being generated and placed on the grid. Accordingly, 
companies may claim to be selling electricity generated by particular power sources or having 
particular environmental characteristics, so long as such claims are substantiated, even though 
the source of the electricity that arrives at the customer's house or workplace is impossible to 
determine. 

An alternative system for tracking electricity, referred to as a tradeable tags system, also is 
under consideration. In this system, each characteristic would be assigned a tag, which could 
be traded separately from the electricity itself. The system would work similarly to the system 
of sulphur emissions certificates administered by tine Environmental Protection Agency. Al- 
though no state has yet adopted a tradeable tags system, it could be considered by some states 
in the future. See "Uniform Consumer Disclosure Standards for New England," National Council 
on Competition and the Electricity Industry (Jan. 1998) <http://www.rapmaine.org/nccei/ 
alti ndex.html >. 

^Federal Trade Commission Policy Statement on Deception, appended to CUffdale Assocs., 
Inc., 103 F.T.C. 110, 165, appeal dismissed sub nom. Koven v. FTC, No. 84-5337 (11th Cir. 1984) 
(Deception Statement). 

10 /d. at 177. 

"Thompson Medical Co., Inc., 104 F.T.C. 648, 816 (1984), aff'd, 791 F.2d 189 (D.C. Cir. 1986), 
cert denied, 479 U.S. 1086 (1987). Information concerning the cost of a product or service also 
has been found to be material. Deception Statement at 174. 

”16 C.F.R. Part 260 (FTC Green Guides). 
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IV. UNFAIR OR DECEPTIVE BUSINESS PRACTICES 

The second major area where the FTC expects to be active in a dereguiated eiec- 
tricity market is in the poiicing of various unscrupuious business practices.'^ Based 
on the dereguiation of the teiecommunications industry, we may see practices iike 
"siamming" (changing a customer’s eiectricity suppiier without authorization) and 
"cramming" (piacing unauthorized charges on a customer's biii) by dishonest eiec- 
tricity service providers as markets are dereguiated. Indeed, theCECA biii provides 
for the FTC to issue and enforce reguiations to combat siamming and cramming in 
the saie of eiectric power. 

The FTC has significant experience combating cramming on telephone bills, where 
unauthorized charges appear on a customer's bill, sometimes completely unrelated 
to phone service. Cramming was our fifth most common consumer complaint last 
year. I n addition, the Commission has been active in taking law enforcement actions 
targeting billing practices associated with cramming. In FTC v. International 
Telemedia Associates, Inc, the Commission sued a billing aggregator and a vendor 
regarding charges for audio entertainment services delivered through collect call- 
backs.*"* The complaint alleged that the defendants failed to disclose the costs of the 
services to the consumers that they induced to call toll-free numbers to obtain the 
callback. In FTC v. Flold Billing Services, Ltd.,^^ the FTC targeted a billing 
aggregator and a vendor for practices allegedly resulting in unauthorized telephone 
bill charges for a package of services. The defendants allegedly induced consumers 
to enter a purported sweepstakes without adequately disclosing that they construed 
each completed entry form as an authorization to bill charges to the telephone num- 
ber filled in on the form. 

Several contributing factors lead us to believe that cramming also may become a 
problem in deregulated electricity markets. Billing formats used by electricity pro- 
viders are often confusing, and there are many line item charges that consumers 
may have trouble identifying, making it more difficult for consumers to notice fraud- 
ulent charges. In competitive markets, the billing system will have to accommodate 
multiple vendors, some of whom may offer services unrelated to electricity. More- 
over, billing may be handled by aggregators or service companies rather than the 
utility or service providers themselves. 

The FTC also will be watching for other unscrupulous practices like pyramid 
schemes, investment scams and telemarketing violations in this newly der^ulated 
market. The FTC already enforces rules and laws against these practices in other 
industries, and we may see them in electricity markets as well. For example, the 
FTC late last year settled charges with FutureNet, which was an alleged pyramid 
scheme. FutureNet was purporting to sell electricity service, even though at the 
time, no state had deregulated the sale of electric power to consumers. The FTC's 
settlement barred the defendants from engaging in pyramid schemes in the future, 
and required that they post a $1 million bond before engaging in any multilevel 
marketing plans in the future. 

The Commission enforces other consumer protection rules that will apply to the 
sale of electricity in a competitive market. The Telemarketing Sales Rule, 16 C.F.R. 
Part 310, protects consumers from deceptive and abusive telemarketing practices, 
for example, by requiring telemarketers promptly to tell consumers that the call is 
a sales call and to inform them of the nature of the product being offered; by prohib- 
iting misrepresentations r^arding the cost and other aspects of the offered goods 
or services: and by prohibiting calls before 8 a.m. and after 9 p.m. 

The Commission's Cooling Off Rule, 16 C.F.R. Part 429, applies to door-to-door 
sales and other sales made away from the seller's principal place of business. It re- 
quires that a seller in a door-to-door sale of consumer goods or services (with a pur- 
chase price of $25 or more) furnish the buyer with certain oral and written disclo- 
sures of the right to cancel the contract with three business days from the date of 
the sales transaction. It requires that this notice be included on the sales contract 
or receipt and that sellers provide consumers with a copy to keep for themselves. 
The Rule also requires a seller, within 10 business days after receipt of a valid can- 


>3 Enforcement of consumer protection laws also promotes competition by helping to ensure 
that honest competitors are not denied entry to the market due to the actions of unscrupulous 
competitors and that they do not lose market share to unscrupulous competitors. generally 
Neil W. Averitt & Robert H. Lande, Consumer Sovereignty: A Unified Theory of Antitrust and 
Consumer Protection Law, 65 Antitrust L.J . 713 (Spring 1997). 
i-iNo. 1-98-CV-1935 (N.D. Ga., filed J uly 10, 1998). 
i5No. SA-98-CA-0629 (W.D. Texas, filed) uly 15, 1998). 

16FTC V. FutureNet, No. 98-1113GHK (AIJ x) (C.D. Cal. 1998). 
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cellation notice from the buyer, to honor the buyer's cancellation by refunding all 
payments made under the contract. 

Finally, the Commission enforces several statutes and implementing credit rules, 
such as the Truth in Lending Act (TILA),‘** and the Equal Credit Opportunity Act 
(ECOA).‘5 Although utilities whose rates are set by state regulatory agencies are, 
under some circumstances, exempted from certain aspects of these requirements, 
once electric power rates are set by market forces rather than regulators, utilities 
and other sellers and advertisers of these services may be subject to these rules as 
wel 1 .20 


V. CONCLUSION 

Deregulation in a number of industries has proven to be beneficial to many con- 
sumers and the competitive process. The Commission stands ready to meet both its 
consumer protection and competition enforcement responsibilities to protect con- 
sumer gains that should follow the introduction of market forces to the electric 
power industry. 

Mr. Barton. To hear the State perspective, we now would like 
to hear from Ms. Mary Ellen Burns, who is the Assistant Attorney 
General in Charge of the Bureau of Energy and Telecommuni- 
cations, the Office of the Attorney General of the State of New 
York. Your statement is in the record in its entirety, and we would 
hope that you could try to summarize it in 5 minutes. 

STATEMENT OF MARY ELLEN BURNS 

Ms. Burns. Thank you very much, Mr. Chairman and members 
of the subcommittee. I want to thank you for giving the New York 
State Attorney General's Office the opportunity to address you all 
on this very important issue of how to protect consumers as th^ 
try to make choices about electric service for their homes and their 
small businesses in this new environment of deregulation. 

Competition in retail electric service offers the possibility of re- 
ducing the price consumers pay and improving the quality and effi- 
ciency of the services they receive. But a competitive retail market 
can only work if consumers are informed, if they can rely on the 
information they receive, and if they can trust the competitive pro- 
viders to live up to their side of the bargain. 

Like other State Attorneys General, the New York Attorney Gen- 
eral's Office is in the front line of protecting consumers and small 
businesses and we use State law to do so. I n addition to particular 
statutes that address very particular kinds of consumer abuses, we 
rely heavily on two New York laws of longstanding. One prohibits 
deceptive acts and practices in the conduct of any business or the 
furnishing of any service, and the second outlaws false advertising 
in the conduct of the business or the provision of service. We have 
used these generic and general laws in many areas, including going 
against telecommunication services abuses and we intend to do so 
as well in this new area of deregulation of electrical service. 

I would note that the role of State attorneys general varies. In 
our own State of New York we do not represent the Public Service 
Commission, our utilities regulator. We actually appear as an advo- 


I’Some sellers of deregulated utilities are already marketing their services door to door. 

1815 U.S.C. neoi etseg. 

ins U.S.C. §1691 etseg. 

“TheTILA and ECOA are Implemented by Regulation Z, 12 C.F.R. §226, and Regulation B, 
12 C.F.R. §202, respectively. Although the Federal Reserve Board promulgates these regula- 
tions, the Commission enforces these requirements for most non-bank entitles around the na- 
tion. See Section 108(c) of theTILA, 15 U.S.C. § 1607(c) and Section 704(c) of the ECOA, 15 
U.S.C. §1691c(c). 
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cate for consumers in small businesses before our Public Service 
Commission. In some States the attorneys general do represent 
their public utility commission. In some States they do not appear 
as advocates. I n some States they represent the advocates who ap- 
pear before the public utility commission. So, I would want to note 
that our views here today really reflect our particular position in 
New York and don't necessarily reflect the views or the perspec- 
tives of other State attorneys general. 

I would also note, as the committee has pointed out and as the 
FTC witness has pointed out, that there is a National Association 
of Attorneys General (NAAG) working group on utility deregula- 
tion, and we are very active with that working group— indeed, we 
are the co-chair— and that working group has had the occasion to 
address many of the consumer protection issues that the members 
have raised this morning. We have appended to our testimony sev- 
eral resolutions that were passed by NAAG that address some of 
the subjects mentioned. 

J ust briefly. New York was one of the first States to start to de- 
regulate its electricity markets starting in around 1996. Deregula- 
tion is being phased in in New York. It has been pursuant to order 
of the Public Service Commission and not pursuant to legislation, 
which is perhaps unique in terms of how other States are doing it. 
And as a result of it being phased in very gradually, I think it 
would be important for the committee to note that we don't have 
extensive hearings yet with consumer frauds or with consumer 
abuses. 

As NAAG actually noted in a December 1998 report, nationwide 
competition has entered the market to such a limited extent that 
there has not yet been an opportunity for consumer fraud to be- 
come a significant problem. Nonetheless, it is certainly appropriate 
for us to be proactive and farsighted in trying to head off consumer 
abuse and identifying areas of abuse. Those areas, as we see it, in- 
clude the following, and it includes many of the things that have 
been mentioned so far: uniformity of definitions and the use of 
plain language in advertising as well as in billing. We think that 
is critical, and there are two NAAG resolutions which address that. 
It is important because this is a technical area consumers have lit- 
tle familiarity with making comparisons, and also because elec- 
tricity is an essential service. 

Mr. Barton. I hate to nag somebody representing NAAG, but 
your click has just clicked, so if you could summarize in about 1 
minute? 

Ms. Burns. We also think there should be protection against ter- 
mination of services. There is in New York for incumbent utility 
providers. We are concerned about slamming. We haven't seen it 
yet, but we think that is a real, certainly a possibility. We are con- 
cerned about privacy issues, and in terms of the bottom line ques- 
tion of Federal and State roles here, we certainly think this area 
has been one of traditional State concerns for additional State pro- 
tection, both on the regulatory side and on the law enforcement 
side. Flowever, we certainly do welcome Federal initiatives and I 
think there is probably more than enough for both the Federal and 
the State government to address in this area. We hope to work 
with you all on it. 
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[The prepared statement of Eliot Spitzner follows:] 

Prepared Statement of Eliot Spitzer, Attorney General, State of New York 

Chairman Barton, Members of the Subcommittee on Energy and Power, thank 
you for this opportunity to address the Subcommittee on the important issue of pro- 
tecting consumers as they shop for eiectric service for their homes and smaii busi- 
nesses. Competition in retaii eiectric service offers the possibiiity of reducing the 
price that consumers pay for electricity and improving the quality of that service. 
However, the competitive retail electric service market will work only if consumers 
can rely on the information they receive, can trust competitive electric service sup- 
pliers to live up to their side of a bargain, and can expect fair treatment in the de- 
livery of this essential service. 

The Role Of The State A ttorn^s G eneral 

Like other state Attorneys General, the New York State Attorney General's Office 
is in the front line protecting individual consumers and small businesses. In addi- 
tion to using many specific statutes targeted at particular practices, we rely heavily 
on two New York laws of general application, one that prohibits "deceptive acts or 
practices in the conduct of any business, trade or commerce, or in the furnishing 
of any service"' and a second that outlaws "[f]alse advertising in the conduct of any 
business, trade or commerce, or in the furnishing of any service.’’^ We have applied 
these general consumer protection statutes to many kinds of consumer frauds and 
abusive business practices, including, for example, those which have arisen in the 
retail sale of telecommunications services. We expect to apply these same laws to 
protect consumers in the context of deregulated retail electric services. 

The Attorneys General in other states have general and specific consumer protec- 
tion statutes similar to New York's. However, state consumer protection statutes do 
differ. Moreover, the role of state Attorneys General in matters involving electric 
service varies. In addition to enforcing the consumer protection laws, the New York 
Attorney General advocates on behalf of residential and small business consumers 
before our State Public Service Commission. We do not represent the Public Service 
Commission. Some Attorneys General in other states have similar advocacy roles 
with respect to utilities, while others represent the utility regulator and do not ap- 
pear as a party in regulatory proceedings. 

The role of an Attorney General also differs from that of a state utility regulator, 
such as New York's Public Service Commission. Our office sometimes has opinions 
that may differ from those of utility regulators. Our testimony today relates the 
views of the Attorney General's Office only and should not be construed to represent 
or imply any position or opinion of any other New York State agency, or of any other 
state Attorney General.. 

Despite their differing circumstances, state Attorneys General currently face or 
expect to face similar problems with the deregulation of utility services. For this 
reason, in 1996 the National Association of Attorneys General ("NAAG") established 
a Utility Deregulation Working Group to study utility deregulation and advise the 
state Attorneys General about the anticipated effects of deregulation, including, 
among other issues, potential consumer abuses in the deregulated retail electric 
service marketplace. To date, NAAG has adopted three resolutions on electric utility 
service deregulation, two of which deal extensively with consumer protection, and 
which are attached to this testimony. New York is currently the co-chair of the Util- 
ity Deregulation Working Group, along with North Carolina. 

Electric Service Deregulation in New York 

New York is one of the first states to deregulate its electricity markets. We did 
so pursuant to Public Service Commission orders, rather than under statute. New 
York began phasing in deregulation of retail electric service in J une, 1996 with a 
limited pilot program for the customers of a single utility. Today, there are deregu- 
lation orders for all of New York's six investor owned electric utilities." We are still 


' New York General Business Law §349. 

"New York General Business Law §350. 

"Until May, 1998, New York had seven investor owned electric utilities: the Central Hudson 
Gas & Electric Corporation; the Consolidated Edison Company of New York, Inc.; the long Is- 
land Lighting Company, the New York State Electric & Gas Corporation; the Niagara Mohawk 
Power Corporation, Orange And Rockland Utilities, Inc.; and the Rochester Gas And Electric 
Corporation. The Long Island Power Authority ("LIPA") now serves former electric customers 
of the Long Island Lighting Company. LI PA, a self-regulated public authority, does not currently 
permit retail electric service competition in its franchise territory but is examining the possi- 
bility of permitting such competition. 
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phasing in retaii eiectric service dereguiation, but consumers of each of our incum- 
bent eiectric utiiities have at ieast iimited access to dereguiated sources of retaii 
eiectric service. 

New York's experience with dereguiated retaii eiectric service is stiii minimai. 
Oniy a fraction of one percent of our retaii eiectric service customers (75,000 out 
of 7.2 miiiion (0.1%)) have chosen to obtain their eiectricity from a dereguiated sup- 
pi ier. Perhaps for this reason, we have yet to see numerous abuses in the deregu- 
iated retaii electric service marketplace. Nonetheless, as the market develops, en- 
suring consumer protection for this vital service is an absolute necessity. 

Consumer Protection Issues In TheRetail Sale of Electricity 

The marketing and sale of retail electric service raise many of the same concerns 
as the marketing and sale of any other consumer service. These traditional con- 
sumer protection issues include the accuracy and completeness of advertising and 
the possibility of abusive trade practices such as hidden charges, nonperformance 
and refusal to address disputes in good faith. 

However, deregulated retail electric service differs from other consumer services 
because electric service is essential to health and safety, as well as to just about 
every aspect of normal living. Also, until recently consumers had no choice in elec- 
tric service supplier and therefore have no experience in shopping for this service. 
Further, advertising of retail electric service may include terms unfamiliar to con- 
sumers. 

The peculiar features of the emerging retail electric service marketplace— poten- 
tial unfamiliar technical terms, consumer inexperience, and an essential service— 
argue for plain language and standardized definitions of any technical terms used 
in advertising retail electric service. NAAG twice urged plain language and stand- 
ardization of technical terms, along with other consumer protections, in resolutions 
adopted, respectively, in March, 1997 and in J uly, 1998.4 

In particular, electric service advertising that mentions price should employ a 
standardized means of disclosure so that consumers can make meaningful price 
comparisons. For example, such advertising should clearly disclose monthly service 
fees, minimum monthly charges and any other factors that would affect a con- 
sumer's bill. Such electric price disclosure standardization would benefit consumers 
in much the same way as the Truth-In-Lending Act enables consumers to make 
meaningful price comparisons between loan and credit card offers. 

Another peculiar feature of deregulated retail electric service is the expectation 
that consumers may have their electric service "slammed," that is, the consumer's 
electric service supplier may be changed without the consumer's permission. This 
has proven to be a widespread abuse in the marketing of long distance telephone 
service. However, retail electric service slamming has not been a serious problem 
in New York so far. Our office is aware of only one allegation of retail electric serv- 
ice slamming in New York, and that incident appeared to involve a misunder- 
standing between a consumer who called to inquire about switching service and the 
supplier representative who took the call. 

The absence of a significant number of slamming complaints in New York may 
relate to the limited number of customers for deregulated retail electric service in 
our state. The absence of such complaints may also be related to the New York Pub- 
lic Service Commission's general r^uirement that deregulated retail electric service 
suppliers adopt practices to prevent slamming.^ I n any event, simple prudence urges 
that we look at ways to prevent electric service slamming. We can start by looking 
at the experience gained in fighting telephone service slamming. 

Another area of concern is that consumers may bring to the selection of a deregu- 
lated retail electric service supplier the expectation that the supplier will offer the 
same terms as a regulated utility. For example, in New York regulated utilities are 
not permitted to charge for disconnecting service and customers can discontinue 
service at any time. We have no such prohibition or requirement for deregulated 
electric service suppliers. Thus, a New York consumer shopping for an electric serv- 
ice supplier might assume that a potential supplier would allow termination of serv- 
ice without charge at any time, when, in fact, a supplier might impose a $100 dis- 
connection fee and require a month's notice. 


^Consumer Protections And Restructuring Within The Eiectric Industry, adopted at Spring 
Meeting, March 19-21, 1997, Washington, D.C.; and Standards For Advertising, Offers Of Serv- 
ice And Bills In The Competitive R^ail Electricity Marketplace adopted at Summer Meeting, 
J uly 13-16, 1998, Durango, Colorado. 

5 Case 94-E-0952— /n the Matter of Competitive Opportunities Regarding Electric Service 
Opinion and Order 97-5, Appendix B, p. 2 (issued and effective May 19, 1997). 
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The New York Public Service Commission requires deregulated electric service 
suppliers to provide prospective customers with a copy of a disclosure statement 
prior to the consumer's committing to that supplier's services Whether this require 
ment will prove adequate to protect consumers, or whether certain terms, such as 
disconnection fees, need to be prohibited or capped, is still an open question. 

A further consumer protection issue arises because of the essential nature of elec- 
tric service, whose interruption can cause irreparable injury to health and safety. 
For this reason. New York has extended special protections to residential customers 
of regulated electric and gas utilities. These protections ensure that consumers re- 
ceive sufficient notice to take precautions to enable them to continue to receive elec- 
trical service. 

The Flome Energy Fair Practices Act’ and regulations adopted under it** safe- 
guard consumers in their homes by requiring adequate notice before a regulated 
utility may terminate service and by prohibiting or regulating certain utility prac- 
tices. These requirements, prohibitions and regulations are quite extensive, includ- 
ing a written 15 day notice of termination of service, termination only between the 
hours of 8 a.m. and 4 p.m. and only on days followed by a full work day, continu- 
ation of service upon certification of a medical emergency or special need such as 
a lift support system in use, personal contact before termination if all adults in a 
household are elderly, blind or disabled, personal contact with any household before 
termination between November 1 and April 15, and notice to any third party a cus- 
tomer designates. These notice provisions are intended to prevent physical injury, 
provide sufficient time to pay a bill to avoid a shut off, allow immediate reconnec- 
tion in the event of a mistaken shut off, and permit intervention by others to protect 
a customer who may not be able to take care of his or her affairs. In addition to 
the protections against residential customers' loss of electric service. New York re- 
stricts regulated utilities' use of estimated bills, security deposits, backbilling, and 
late payment charges on residential accounts. 

Flowever, these New York laws apply only to regulated utilities and impose no du- 
ties on deregulated retail electric service suppliers. 

The New York Public Service Commission has examined the question of whether 
to protect consumers from residential service shut offs by deregulated retail electric 
service suppliers. The Commission imposed on such suppliers only requirements to 
provide 15 business days' notice before termination and to ensure the consumers a 
"smooth transition" to another supplier. « To provide consumers better protection 
against abuses by deregulated electric service suppliers, this office has proposed leg- 
islation that would extend the protection received by consumers of regulated utili- 
ties to consumers receiving service from deregulated suppliers. 

Because electric generation has varying impacts on the environment depending on 
the energy source, many consumers may wish to be informed about the source of 
electrical generation when they choose a supplier. The New York Public Service 
Commission is taking steps to give consumers some of that information. Starting 
next year, our Public Service Commission will require both incumbent utilities and 
competing retail suppliers to make environmental disclosures to customers and to 
potential customers, setting forth the electricity provider's fuel resource mix and se- 
lected air emissions data, as compared to a statewide average to be compiled by the 
Commission's staff based on historic data. 

State Law Enforcement Activities 

In New York, there has only been one case of fraud related to deregulated retail 
electric service and one instance that bordered on fraud. I n September 1998, we ob- 
tained a conviction under our criminal scheme to defraud statute of an individual 
who held himself out as a supplier of electric service and collected downpayments 
for such service even though the New York Public Service Commission had rejected 
his application to become a supplier and he had no ability to supply electricity. 

In another instance in 1998 an individual was soliciting "customers" on behalf an 
illegal pyramid scheme based in Pennsylvania. The individual in question was rath- 
er naive and appeared not to be aware of the legal requirements for being a deregu- 


<> / bid. 

’New York Public Service Law §§30 et ser;. 

*Home Energy Fair Practices Act— Rules, 16 N.Y.C.R.R., Part 11. 

«lf a deregulated retail electric service supplier terminates a consumer's contract and that 
consumer cannot find another such supplier, the New York Public Service Commission requires 
the regulated utility servidng the consumer's area to supply the consumer electricity as a "pro- 
vider of last resort". Case 94-E-0952— /n the Matter of Competitive Opportunities Regarding 
Electric Service, Opinion and Order 97-5, Appendix B, p. 2 (issued and rffective May 19, 1997). 
However, it remains to be seen whether consumers defaulting back to a regulated utility will 
make the transition without inconvenience or injury. 
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lated retail electric service supplier. There was no evidence that this individual 
signed up any customers or collected any funds through his efforts. 

Pennsylvania appears to have the most experience with consumer abuses in de- 
regulated retail electric service, perhaps because it has the largest number of con- 
sumers (approximately 415,000, over five times as many as New York) who have 
switched to deregulated suppliers. The Pennsylvania Attorney General's Office re- 
ports having terminated five frauds involving retail electric service, and the Penn- 
sylvania Public Utility Commission has also been active against abuses in the retail 
electric marketplace. 

Maintaining State Authority 

Consumer protections for access to retail energy services, such as the New York 
provisions described here, have traditionally been an area of state concern. In part 
this is due to the fact that retail energy services are usually provided in a geo- 
graphic area within the boundaries of a single state.io There are also practical rea- 
sons for states to provide such protections. Climate and economic circumstances are 
different in each state. New York can provide consumer protection adapted to our 
circumstances. Another state with different circumstances may not need all of the 
features New York provides and may choose to create others. 

State Attorneys General have been in the forefront in the enforcement of con- 
sumer protection laws, and we have the ability to act forcefully, flexibly, and effec- 
tively in the new era of electricity deregulation. In this arena, the New York Attor- 
ney General will continue to use our traditional enforcement statutes and powers 
and will seek other laws where appropriate or necessary. We welcome the interest 
of the Congress and the federal government in consumer protection in the still 
largely uncharted territory of electricity deregulation. At the same time, we recog- 
nize and support the historic role of the states in this area, both as regulators of 
electric utilities and as protectors against consumer abuse. We urge that, if federal 
consumer protection enforcement legislation is deemed necessary, any such laws 
serve as a complement to and not as a substitute for state consumer protection ef- 
forts. 

Thank you for the opportunity to address you on these matters of concern. We 
look forward to working with this subcommittee and with other interested parties 
in ensuring that consumers, who are supposed to be key beneficiaries of electricity 
restructuring, indeed see the benefits of deregulation and are protected from abuse. 

Mr. Barton. Thank you, ma'am. 

I want to welcome my next witness, which is Mr. Harvey Mi- 
chaels, who is the Chief Executive Officer for Nexus Energy Soft- 
ware in Newton, Massachusetts. I am told you are going to give a 
presentation of some sort. 

STATEMENT OF HARVEY MICHAELS 

Mr. Michaels. I am. 

Mr. Barton. Okay. Now, since we have so many members dis- 
guised as empty chairs over here, let's turn this monitor around so 
the audience can see it. Tom, if you will scoot down this way, we'll 
look at this one, and we are going to let the audience look at that 
one. Okay. Isn't that nice? That way everybody can participate. 

I am announcing for President at 2 today. 

Okay. I am told your presentation takes about 8 minutes. 

Mr. Michaels. Take as short or as long as you want. 

Mr. Barton. We don't want to give you unfair time, but are you 
going to talk as we go through the slide presentation or are you 
just going to show us something? 

Mr. Michaels. I am going to present what we have here quickly, 
and if there is any area of more interest we 


“A few customers receive retail energy services across State boundaries where geographic pe- 
culiarities such as a large river or a mountain make it impractical to supply service from the 
nearest utility in a customer's home State. 
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Mr. Barton. Okay. We are going to recognize you for 5 minutes, 
and if it takes a little bit longer because of the video, we will go 
beyond that. Welcome to the committee. 

Mr. Michaels. I very much appreciate the opportunity. My name 
is Harvey Michaels and I am the CEO of Nexus Software. I have 
been working with consumers on energy choices, energy efficiency, 
throughout my career. Starting Nexus Energy Software 2 years 
ago, we were trying to use the Internet to help consumers with 
choices in the future, both in choosing a retail energy supplier, 
which I will describe today with these slides, as well as managing 
energy use in their homes, including energy efficiency options that 
they have. 

The materials that I am going to show you on the screen are ex- 
hibits which are in the testimony. I will present them briefly. I will 
also show a few subsidiary pictures of it. 

The energy guide website is designed to attract consumers and 
have them understand what their opportunities are. Using the zip 
code, when a consumer comes to our site and enters the zip code, 
they will be able to see all the choices that are available to them 
in their area. I hope this is informative to the committee to under- 
stand what the I nternet can do, and what private I nternet compa- 
nies are doing to bring retail choice to consumers in the States that 
have them. 

On the energy guide site there are three components: the energy 
gear section, which shows some energy-saving equipment that they 
can purchase for their homes; energy finder, which I will show 
today, which is their retail choice options, and general energy infor- 
mation, including understanding what this is all about. 

If someone goes to the energy finder side of the site they will see 
a map of the States that currently have some form of electric de- 
regulation retail choice. We are adding gas retail choice shortly. 
And, in the States that have it, if they are in one, such as Pennsyl- 
vania, which I have noted here, they have the chance to put in 
their zip code, and if they choose a typical winter or summer bill, 
what we will do at that point is show them all the choices. 

Mr. Barton. What if they are like me and they don't know the 
zip code? Can they find the zip code just by putting in the city that 
they live in? 

Mr. Michaels. They can put in the city. They can put it on the 
State. But, we do drive from zip codes. So, hopefully, they know 
that, in terms of getting the most accurate information. 

When they put that in, we will screen all the suppliers, and we 
try to list every supplier that is available that they can choose 
from. And using that typical bill, if they enter it, we will show 
them what their annual savings will be by choosing any one of 
these suppliers. 

In Pennsylvania right now, the way restructuring has occurred 
in Pennsylvania, there are many options available to consumers 
that will save from 5 percent to 10 percent of their bill. There also 
are options that don't necessarily save them money, but are the 
green options. And if they look at one of those, such as the Green 
Mountain option, they will actually pay a little more, but they will 
be able to see what this option does in terms of providing environ- 
mental benefit. In fact, we found where consumers coming to this 
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site that many of them come initially looking to reduce their bill, 
but they are attracted to the green offers, and they do find them 
valuable to look at. 

There is ancillary information that you probably can't see very 
clearly on these screens that deals with everything from deregula- 
tion status in the individual States, when th^ click on their State, 
to understanding frequently asked questions, such as, there are 
sales credits in Pennsylvania that vary by utility service territory, 
and a number of other rather complicating issues, and these are 
described, and we keep this up for each of the States that do in 
fact have deregulation. 

I am just going to mention briefly the other side of the site and 
why it is there, which is energy efficiency. When a consumer goes 
to manage energy use in their home, they are interested in getting 
their bill down, and getting that bill down means a combination for 
many of them of choosing a supplier that costs less and using one. 
And, the opportunity of energy efficiency dovetails completely in 
home energy management. For the green energy interested con- 
sumer, they also go together. Clean energy helps the environment. 
Efficiency reduces their use and also helps the environment. So, 
these things should work together, and we found it very important 
in our approach to working with consumers to put them tcSgether. 

We have tried some fun things, like our bulo-lite offer. This is 
a six-pack of compact fluorescent bulbs, and with this six-pack, 
which we have arranged a low-cost deal with suppliers of compact 
fl uorescents, we compute on the site how much this box will save 
them. And, what is very typical is this $58.95 box of compact 
fl uorescents will save $350 a year. 

The last element of the site that I will mention is that consumers 
have the option of doing an energy audit of their homes and seeing 
how much they can save by adjusting the thermostat settings or 
putting in clcxk thermostats or lights or equipment like that. They 
understand how much they spend on each of their appliances in 
their home, if they do that, and they have this description of their 
house, which is generated, which will show what each of the appli- 
ances cost, which they can come back to from time to time and look 
at in more detail. 

We are working with utilities who have sponsored the audit side 
of the website. In many utilities around the country they are pro- 
viding an energy audit service to the consumers along with us. 

Mr. Barton. Your click has clicked also. I enjoy this presen- 
tation. Congressman Hall says he can't listen and look at the same 
time, though. 

Mr. Michaels. I am sorry. This is my conclusion, if there is time 
for that. From working with consumers over my career, and our ex- 
perience at Nexus over the last 2 years, I think that we can con- 
clude and describe to the committee that consumers really do care 
about their bill. More than half are interested in energy efficiency 
and saving money, and about 10 percent are actively interested in 
spending some more to improve the environment. We get a very 
strong message that consumers want energy supplier choice, but 
they find choosing difficult. 

Finally, we found the Internet as a solution that will bring these 
options to mass market consumers. Thank you very much. 
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[The prepared statement of Harvey Michaels follows:] 

Prepared Statement of Harvey Michaels, Chairman and CEO, Nexus Energy 
Software and ENERGYguide.com 

INTRODUCTION 

Thank you Mr. Chairman for the opportunity to appear before your committee 
this morning and contribute input to your deiiberation on the issue of eiectricity re- 
structuring and competition. 

My name is Harvey Michaeis and I am Chairman and CEO of Nexus Energy Soft- 
ware. Our Headquarters are iocated at 233 Needham St, Newton, MA 02464. Our 
corporate web site can be found at www.nexusenergy.com: our e-commerce site, on 
which my testimony wiii focus today can be found at www.energyguide.com. 

Nexus is a new company. I and others founded it in 1997 with a goai of creating 
PC and Web products for consumers that wiii help them use their home PC to take 
advantage of e-commerce opportunities in energy deregulation and energy efficiency. 
Nexus is comprised of personnel with a variety of expertise, including educational 
software, energy efficiency, energy engineering and the internet industry. This com- 
bination allows us to be able to design products that are of the quality and degree 
of user-friendliness that consumers expect today. 

In my testimony today, I will focus on ENERGYguide.com, our e-commerce site, 
as an example of how the internet can be a powerful tool for consumers in deregula- 
tion. I will show how they can use it to both educate themselves about deregulation, 
and to identify, understand and compare the offers being made to them by com- 
peting suppliers in a deregulated state. I will talk about how Internet electronic 
markets may be even more applicable to energy than to some of the more conven- 
tional uses seen today. I will also provide a simulation of a visit to 
ENERGYguide.com to provide an example of what the I nternet can provide to a con- 
sumer relative to deregulation. 

Background 

The energy industry is the latest in a series of industries— including airlines, 
trucking, banking, and telecommunications— that have undergone deregulation. In 
each case, deregulation has been accompanied by some degree of uncertainty and 
confusion on the part of consumers. Partly as a result of this, it has taken some 
period of time for new marketplaces in these industries to evolve. As energy deregu- 
lation unfolds today, there is a new development present that offers an opportunity 
for a smoother, more effective and more consumer-friendly implementation of de- 
regulation. That development is the I nternet— whose ability to bring information to 
consumers gives it the potential to become one of the most significant consumer 
tools ever available in the marketplace. 

Electronic Markets and the Intern^ 

For the first time, more and more consumers are faced with the opportunity and 
eventually the need to select an electricity and/or gas supplier from among com- 
peting entities. As states move to deregulate, lawmakers and regulators there are 
expending significant effort to put in place consumer education programs and con- 
sumer protection provisions and programs. Yet there are indications that despite 
considerable expenditures in some states, consumers may not yet understand their 
new choices and indeed may be confused. They may not understand the process nor 
really know how to evaluate and compare offers from competing suppliers. Con- 
sumers seek, and deserve to have, the information they need to feel comfortable 
with energy deregulation and the ability to efficiently and safely participate in this 
new marketplace. Such information can be provided by the creation of electronic 
marketplaces on the I nternet. 

Whereas in the previous decades electronic markets such as the real estate indus- 
try's MLS and Sabre's computerized reservation system (CRS) were important ad- 
vances, these early electronic markets were designed for the professional— the 
broker in the case of those examples— to help their customers. Starting in the mid- 
1990's, the Internet has taken the concept of an electronic marketplace to a new 
level. With the Internet, it now has become possible for the consumer to get more 
and higher quality information and greater access to the marketplace such that they 
can make and execute i nformed purchasing decisions. 

There are several factors that drive the emergence of electronic markets on the 
I nternet: 

• Consumer Search Time and Product Evaluation— Electronic market-makers ag- 
gregate relevant market information, enabling consumers to find their options 
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in one place, rather than having to seek information from each of many poten- 
tial sellers. Moreover, consumers in the past rarely have had perfect informa- 
tion about the products in which they are interested, especially products that 
have complex attributes or that may be difficult to understand. The Internet 
makes this information readily available, thereby simplifying the process of 
matching consumers with the right products for them. 

• Risk Management— Consumers often view new markets or products they may not 

understand as risky. The Internet allows the creation of neutral information 
intermediaries that can provide all product information in one place, as well as 
tools with which to analyze such, and thereby allow consumers to compare prod- 
ucts along dimensions that are important to them. The possibility exists for the 
creation of what some consumers might consider to be the ideal market— one 
in which consumers are given complete, objective information about available 
products. 

Interne-Based Electronic Markes In Energy 

Electronic markets will begin to play an important role in electricity and gas, just 
as they have in other markets. Consumers will find it convenient to go to one place 
to find the information th^ need and be able to make purchasing decisions based 
on needs and product attributes that are important and understandable to them. 

What sets the retail energy marketplace apart somewhat is the very newness of 
the market. Thus far, the penetration of customer choice in states that have deregu- 
lated has moved slower than many anticipated. An important factor may be the lack 
of understanding by many consumers of what is happening and what their options 
are. An electronic marketplace combined with information and analytical tools (e.g. 
ability to compare offers) may provide an important ingredient to the timely devel- 
opment of deregulated energy markets from the standpoint of consumer accept- 
ability. 

Electronic markets all electronically link buyers and sellers but may vary signifi- 
cantly in a variety of ways. Some of the characteristics that appear to be applicable 
to energy are: 

• Objectivity— With energy, it is best that electronic markets are created and owned 

by independent entities, not one controlled by one or more energy companies. 

• Education— With energy deregulation being new in concept, there is considerable 

confusion as to what it really means to a consumer, eg. What is happening to 
my local utility? Will they still restore my service? Who can I buy from and 
when? The Internet, and neutral information intermediary sites focused on de 
regulation, can provide not only extensive basic information but update it in- 
stantly as new information becomes available. 

• Analysis— It is natural that consumers may at first focus only on the lowest rate 

available to them. Internet-based analytical tools allow consumers to look at 
overall costs of energy offers and how different price levels and contract struc- 
tures affect them. These tools can offer technically sophisticated capabilities 
cloaked by user-friendly operation on a web page. 

• Consumer Convenience and Control— As with other items and commodities pur- 

chased on the Internet, a consumer can be in control of when and how they 
shop and make purchases. They can access it when they want and on their 
terms. At any time they have available to them all the information they need 
in one place. The information is up to date. If a consumer wants to use the 
Internet to be apprised of new offers when they become available, they have the 
option to have such sent to them as they become available. 

• Comprehensiveness and Product Variation— Energy deregulation and the Internet 

should offer consumers not only the ability to compare offers on the basis of 
many factors but to compare and understand offers that are not just price vari- 
ations but product variations as well. "Green power" offers may not be the low- 
est price option for a consumer in a given instance but yet offer other attributes 
that the consumer desires to acquire. Seeing all offers available to them and 
having the ability to compare them is what many would say the Internet is per- 
fectly designed for and there may be no better application of such than to en- 
ergy. 

Usability testing conducted at Nexus in the process of building ENERGY 
guide.com clearly demonstrated this point. When consumers were faced with the 
task of selecting from an electronic "list" of suppliers that were part of the Massa- 
chusetts Electric Retail Choice Pilot, their immediate reaction was to select the 
cheapest rate. However, when the system helped them compare the likely costs of 
the different options and they realized the relatively small differences, every one of 
these consumers began to look for other factors to differentiate the supplier offers. 
Issues such as energy sources, minimum contract term, and size and location of sup- 
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plier were reacted to differently by consumers; in the end, none of them made their 
selection on price. 

In the early stages of deregulation in Massachusetts, California, Pennsylvania 
and elsewhere, residential and small commercial consumers have had the oppor- 
tunity to save some money by choosing a supplier, or to select a green energy sup- 
plier at a higher price. But this is clearly just the beginning. The market is begin- 
ning to create options that have greater benefit for consumers, whether they seek 
to reduce costs, or benefit the environment, or both. 

One such opportunity is to purchase market-priced electricity. Many consumers 
have energy use patterns that naturally benefit from purchasing at market, since 
their high use periods are not on the market peak. This is particularly true of con- 
sumers in urban areas who do not air condition their homes during the day, while 
commercial facilities are driving up demand. Restructuring and the Internet, with 
tools such as what we are developing, can help consumers predict what their bills 
will be with market rates. 

Another such opportunity is to purchase energy bundled with efficient appliances. 
Restructuring of the energy industry will create a period of revolutionary change in 
how consumers look at energy. Energy is a commodity raw material— an analogy is 
wheat. Consumers don't really want to purchase wheat, but rather the many prod- 
ucts made with wheat: breads, pizza, pasta, etc. Only a regulated utility industry 
has kept consumers buying energy, something they also don't really want. Advances 
in deregulation, software, and Internet commerce will mean that consumers will 
eventually buy light, hot water and comfort rather than energy. Buying end uses 
rather than energy, products, and maintenance separately will naturally result in 
more energy efficiency. Light with standard bulbs, heat with inefficient heating sys- 
tems, food storage with inefficient refrigerators will just cost too much. 

Our products, including the ENERGYsmart audit and the ENERGYguide.com 
website, provide energy suppliers with the opportunity to create these bundled of- 
fers. For example, providing time-based energy with home automation ^uipment 
provides a way for some homeowners to create a very large reduction in energy 
costs. Additionally, providing efficient light bulbs or appliances as part of a green 
energy offer provides the consumer with a lower monthly bill due to the reduced 
kwh, as well as greater environmental benefit when compared with green energy 
alone. Several suppliers have contacted us about our ability to present such offers 
on our website, and these options for consumers should arrive shortly. 

ENERGYguidecom, Consumers and Deregulation 

Recognizing the confluence of the emergence of the I nternet and the contempora- 
neous deregulation of electricity and gas. Nexus Energy Software was founded in 
1997 to address what was seen as a natural convergence of these two developments. 
Our goal was to focus on using modern technology to create PC and Internet appli- 
cations that can create an energy "channel" on the Internet that would allow ongo- 
ing communications and commerce between energy companies and consumers. 

The changes happening in the energy industry have created a range of new oppor- 
tunities for consumers. But, without assistance, most consumers find it difficult to 
research, compare, and choose among the alternative options. Nexus' products are 
intended to help consumers make smart energy decisions, ranging from energy effi- 
ciency in the home and business to choosing an energy supplier. 

An example of one of these applications is our PC and Web software known as 
ENERGYsmart. ENERGYsmart is software that allows a consumer to conduct a 
user friendly and entertaining home energy analysis that identifies ways that they 
can make their home more energy efficient and environmentally friendly. Unlike 
many energy analysis tools previously available, ENERGYsmart has been designed 
by educational software and internet experts as well as energy specialists to create 
a tool for consumers that meets that standards they expect in software and on the 
web today. 

ENERGYguide.com is the web site that we have created for consumers to allow 
them to have one place on the Internet to obtain all of the energy and energy-re- 
lated information tools and online purchasing capabilities they need to manage and 
reduce their home energy bills and make smart, informed purchases of deregulated 
energy and other energy-related items. It has been designed with the consumer in 
mind and, specifically, with an eye towards what the needs and wants of that con- 
sumer are with respect to deregulation. The remainder of this testimony will focus 
on demonstrating how a consumer would interact with ENERGYguidecom. 

Exhibit A is the home page of ENERGYguide.com, accessible at www. energy 
guide.com. There you will see a number of different options for the consumer that 
demonstrate how we are seeking to provide a household with both energy efficiency 
and energy deregulation information and opportunities. At this particular time, you 
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can see that we are offering a "Father's Day" contest focusing on the benefits of en- 
ergy efficient and environmentaiiy friendiy iawn mowing. You wiii aiso see our en- 
ergy efficiency product of the month— "BULBiite, a sampier of energy efficient com- 
pact fiourescent iight buibs that can be purchased oniine. You wiii further see at 
the right an option caiied Quickfind. This is an "express" way for a consumer to 
search for offers in states that are dereguiated. Aiso on our home page, whiie not 
visibie on Exhibit A is a iink directiy to the web site of the Aiiiance to Save Energy, 
an organization that offers consumers information and assistance on energy effi- 
ciency. 

In the center of the home page are iinks to the main three areas of 
ENERGYguide.com. Energy Info is the area where consumers can find a weaith of 
information and severai anaiyticai toois as weli as iinks to other web sites that pro- 
vide simiiar resources. Energy Gear provides e-commerce for energy efficient appii- 
ances and equipment. It is designed with severai features that aiiow it to not be 
simpiy an oniine cataiogue but to provide a consumer with personaiized shopping 
assistance. Energy Finder is the area of dereguiation. Ciicking on Energy Finder 
wiii bring the consumer to the web page shown here as Exhibit B. 

This web page shown as Exhibit B provides a map that quickiy shows the generai 
status of electricity dereguiation across the country. (ENERGYguide.com at present 
offers electricity dereguiation information and offers. The same capabiiity for nat- 
urai gas is due to be added in J une.) By ciicking on a consumer's state or on the 
state's name from the "drop-down" tabie, a Pennsyivania consumer is taken to a 
web page where they are presented with an opportunity to get more detaii on the 
status of dereguiation in their state and an opportunity to get a basic "education" 
on dereguiation. Specificaiiy, they are abie to go to web pages that address the fol- 
iowing: 

• Current deregulation information for PA 

• What is Restructuring? 

• What's in it for me? 

• Who can I buy electricity from? 

• What else should I look out for? 

• Other frequently asked questions for PA 

This web page also allows a consumer to click to get a list of all of the officially 
registered suppliers in PA and to go to an "offers" page shown here as Exhibit C. 

Exhibit C is the first "offers" web page encountered by a Pennsylvania consumer. 
On this page, consumers enter their zip code and their preferred level of detail on 
their electricity bills. (Simple estimates for seasonal usage will suffice but more bill- 
ing data will increase the precision of savings estimates made later.) 

By entering a zip code on Exhibit C's web page, ENERGYguide.com will provide 
all of the offers that are being made by competitive suppliers in that particular zip 
code, i.e. those offers that pertain to that specific consumer. 

Exhibit D is the web page that a consumer in Philadelphia would see. It contains 
all of the offers being made, the estimated monthly cost of the offer, the minimum 
term of the offer and whether or not it is a green power offer. By clicking on the 
link at the bottom of this web page (not visible in Exhibit D) a consumer can see 
another web page where these offers are compared in greater detail . This is depicted 
in Exhibit E. 

On the web page shown as Exhibit E, all of the offers are compared on the fol- 
lowing aspects: 

• Monthly Generation/Supplier Charge 

• Monthly Total Electricity Bill 

• Estimated Monthly savings 

• 1st Year Generation/Supplier Charge 

• 1st Year Total Electric Bill, and 

• 1st Year Savings 

With a different or additional click, a consumer can see more detail on any of the 
individual offers. Exhibit F is the web page that shows more detail on the offer of 
Green Mountain Energy Resources called "Nature's Choice". 

There is no cost to a consumer to use ENERGYguide.com's deregulation compo- 
nents. There is no obligation on the part of the consumer who visits ENE 
RGYguide.com to make any purchase anywhere on the site. There is no requirement 
to become a registered member of ENERGYguide.com. ENERGYguide.com's privacy 
statement is available to any visitor to the site. ENERGYguide.com is a member of 
the newly formed T rust-e network. 

ENERGYguide.com lists the basic information on all supplier offers at no cost to 
the supplier. Suppliers have the option to contract with ENERGYguide.com for ad- 
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vertising or other featuring on the web site. Suppiiers aiso have the option of con- 
tracting to provide consumers with oniine signup capabiiity for their offers. 

ENERGYguide.com works to stay in constant touch with developments in the 
states on deregulation and to provide the information accordingly on the site. We 
communicate on a regular basis with Public Utility Commissions and other state or- 
ganizations as well as with the suppliers themselves to ensure that the information 
is up date. 

Summary 

The Internet allows a consumer's desktop PC to serve as a portal for their entry 
into energy deregulation. Consumers can use it to put the power of information and 
analysis to work as they now shop for power for the first time. Lawmakers and reg- 
ulators can count on it as being available as such a tool for consumers and as a 
development which will make the implementation of deregulation for consumers 
easier and more beneficial. 
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Exhibit B 

State-by State Information 
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Exhibit C 


Finding Local Offers 
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Exhibit D 

Results for zip code 1 91 01 
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Exhibit E 

Comparison of Annual Costs 
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Exhibit F 

Selecting an Offer 
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Mr. Barton. Thank you, Mr. Michaels, for your presentation. 

We are going to yield to Mr. Stearns to introduce our next wit- 
ness to the subcommittee. 

Mr. Stearns. Thanks for the courtesy, Mr. Chairman. I just 
want to welcome a fellow Floridian to the panel. I understand that 
he is an owner of a McDonald's franchise in Tampa, Florida, and 
also has his company, a family owned business, and it is nice to 
see a taxpayer as a witness here. And, so I appreciate your testi- 
mony and I want to welcome you as a fellow Floridian. Thank you, 
Mr. Chairman. 

Mr. Barton. Mr. Casper, your statement is in the record and we 
will recognize you for 5 minutes. 

STATEMENT OF BLAKE CASPER 

Mr. Casper. Thank you, Mr. Chairman. 

Mr. Barton. Pull that microphone up to you, if it will come any 
further. I don't know if it will. There you go. 

Mr. Casper. Thank you, Mr. Chairman, members of the com- 
mittee. My name is Blake Casper, and as Mr. Stearns mentioned, 
I am a McDonald's franchisee in Tampa, Florida. We are selling 
beanie baby number 6 today. Our company, Caspers Company, is 
a family owned business, and I pay electric bills for both my home 
and my business, and I speak to you today as both a residential 
and small business consumer. 

I have been asked to come here today to discuss the need for con- 
sumer protection mechanisms in a competitive retail electric mar- 
ket and I can respond succinctly. The ability to choose my electric 
supplier is my protection. In Florida we have piles of statutes, 
rules, and hundreds of government employees to regulate the elec- 
tric utility industry and allegedly protect me and other consumers, 
yet I lack the one tool that I ne^: the ability to choose my electric 
supplier. 

Our company buys thousands of items every day, ranging from 
hamburger buns, soft drinks, napkins, to insurance policies and 
legal services, and it all works fine without the help of special gov- 
ernment protections or commissions. It works because our sup- 
pliers must compete for our business in a fully competitive market, 
and if you wanted to protect electric consumers, you only have to 
do one thing: Clear away the regulations and allow the creation of 
a fully competitive retail electric market where all electric sup- 
pliers can compete on a level playing field. 

To ensure a level playing field, I have just three suggestions. One 
is to require the separate ownership of generation of transmission 
and distribution systems. This is the only way to ensure that in- 
cumbent utilities do not have an unfair advantage over new sup- 
pliers wanting to compete for our business. Our french fry supplier 
does not own our only distribution route into our stores, and nei- 
ther should our electricity supplier. 

No. 2, protecting the restrictions on customers' ability to pur- 
chase through aggregation. In our business, a major source of sav- 
ings which allows us to keep menu prices low is the ability to com- 
bine our buying power with other McDonald's franchisees. 

No. 3, don't stick us with huge stranded cost bills. In order to 
have full and fair competition, you can't mandate a monthly sub- 
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sidy to incumbent utilities to compensate them for inefficient and 
costly plants. 

I may not understand all the technicalities of what constitutes 
so-called stranded costs and how to calculate them, but I do under- 
stand this: In our business nobody guarantees us anything. Busi- 
ness conditions and regulations change all the time, and we adapt. 
If we make a bad investment, we pay for it, not our customers. 

I understand the electric utilities' arguments about their duty to 
serve and stranded investments, but, frankly, I am not sympa- 
thetic. They have enjoyed a government-protected monopoly for 
decades, and they have been given years to prepare for retail com- 
petition. It sounds like a pretty good deal to me. If you want to give 
me a hamburger monopoly for all of Tampa Bay, I will take it. In 
fact, I would even pay for it, and I will sign on the dotted line 
today that, if you decide later to allow competitors, I won't come 
asking you for yet another handout. 

We do need your help. The electric utilities in Florida are using 
my money to fight against consumer choice and other consumer- 
friendly initiatives at every step of the way. They are filing law- 
suits to prevent the introduction of new, low-cost clean power 
plants. They are fighting attempts to reign-in the rates when they 
earn record profits, and they use their considerable political weight 
to fight against the mere study of customer choice in Florida. 

Our business simply cannot afford to hire a platoon of attorn^s 
to fight them both in the Florida legislature and at the Florida 
Public Service Commission. Small electric consumers desperately 
need a date certain for customer choice in the States and a fully 
competitive market. Mr. Chairman, customer choice will provide 
the best protection for small consumers. 

[The prepared statement of Blake Casper follows:] 

Prepared Statement of Blake Casper, Caspers Company 

Mr. Chairman and members of the committee, my name is Biake Casper. I am 
an owner of a McDonaid's franchise in Tampa, Fiorida. Our company, Caspers Com- 
pany, is a famiiy-owned business. I pay electric bills for both my home and my busi- 
ness, and I speak to you today as both a residential and a small business consumer. 

I have been asked to come here today to discuss the need for consumer protection 
mechanisms in a competitive retail electric market. I can respond succinctly— the 
ability to choose my electric supplier is my protection. In Florida we have piles of 
statutes and rules and hundreds of government employees to regulate the electric 
utility industry and, allegedly, protect me and other consumers. Yet I lack the one 
tool I need— the ability to choose my electric supplier. 

Our company buys thousands of items everyday, ranging from hamburger buns, 
soft drinks and napkins, to insurance policies and l^al services, and it all works 
fine without the help of special governmental protections or commissions. It works 
because our suppliers must compete for our business in a fully competitive market. 
If you want to protect electric consumers, you only have to do one thing: clear away 
the regulations and allow the creation of a fully competitive retail electric market 
where all electric suppliers can compete on a level playing field. To ensure a level 
playing field, I have just three suggestions. These suggestions are based on the at- 
tributes of the markets where our other vendors compete for our business: 

1. Require separate ownership of generation and transmission and distribution sys- 

tems— lh\s is the only way to ensure that the incumbent utilities do not have 
an unfair advantage over new suppliers wanting to compete for our business. 
Our french fry supplier does not own the only distribution route into our stores 
and neither should our electricity supplier. 

2. Prohibit any restrictions on customers' abiiity to purchase through aggregation— 

In our business, a major source of savings which allows us to keep menu prices 
low is the ability to combine our buying power with other McDonald's 
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franchisees. This aiiows us to command the iowest possibie price and the best 
quaiity. Eiectricity is the one purchase we can't aggregate. I keep hearing that 
under competition, oniy the so-caiied "big dogs" wiii win, and that residents and 
smaii businesses iike ours wiii see their rates go up. The fact is, under the 
present reguiated system which supposediy protects us, we aiready pay more 
than big industriai companies. In Florida, residents and small businesses con- 
sume three times more electricity than big industry. With that immense buying 
power, both residents and small businesses can pool their purchases to com- 
mand a better prices and service. 

3. Don't stick us with a huge stranded cost bill—\ n order to have full and fair com- 
petition, you can't mandate a monthly subsidy to incumbent utilities to com- 
pensate them for their inefficient and costly plants. I may not understand all 
the technicalities of what constitutes so-called "stranded costs" and how to cal- 
culate them, but I do understand this— in our business, nobody guarantees us 
anything. Business conditions and regulations change all the time, and we 
adapt. If we make a bad investment, we pay for it, not our customers. I under- 
stand the electric utilities' arguments about their duty to serve and stranded 
investments, but frankly, I am not sympathetic. They have enjoyed a govern- 
ment-protected monopoly for decades, and they have been given years to pre- 
pare for retail competition. Sounds like a pretty good deal to me. If you want 
to give me a hamburger monopoly for all of Tampa Bay, hey, I will gladly take 
it. In fact I would even pay for it. And I will sign on the dotted line today, that 
if you decide later to allow competitors, I won't come asking for yet another 
handout. 

Certainly, more can be done to ensure a level playing field for the electric market 
which will protect consumers, but these are the major considerations to which I 
would give the most weight. 

We do need your help. The electric utilities in Florida are using my money to fight 
against consumer choice and other consumer-friendly initiatives at every step of the 
way. They are filing lawsuits to prevent the introduction of new low-cost, clean 
power plants in Florida which would not go into any utility's rate base. They are 
fighting attempts to reign in their rates when they earn record profits which exceed 
their regulated rate of return. And they use their considerable political weight to 
fight against the mere study of customer choice in Florida. 

The electric utilities have rafts of lawyers and lobbyists and a whole lot more 
money than we do. Our business simply cannot afford to hire a platoon of attorneys 
to fight them both in the Florida Legislature and at our Florida Public Service Com- 
mission. Small electric consumers desperately need a date certain for customer 
choice in the states and a fully competitive market along the lines I have suggested 
to you today. Customer choice will provide better protection for small consumers 
than new regulations and more bureaucracies. 

Mr. Barton. Thank you, Mr. Casper, for that warm and friendly 
Ronald McDonald statement. 

I think you are related to Mr. Stearns. That is what I told him. 

No, we appreciate your forthrightness. 

We would now like to welcome Mr. J ack Brice, who is a member 
of the board of the American Association of Retired Persons, for 
which organization I will be eligible in about 6 months. 

STATEMENT OF J ACK BRICE 

Mr. Brice. We will welcome you to the club. 

Mr. Barton. Your statement in its entirety is in the record, and 
we recognize you for 5 minutes. 

I do want to compliment Mr. Casper; he finished his in about 472 
minutes. We appreciate that. 

Mr. Brice. Mr. Chairman and members of the committee, AARP 
thanks you for this opportunity to present our views. AARP be- 
lieves that the fate of residential consumers in a restructured elec- 
tric industry will depend upon whether the new market structure 
gives them a fair chance to receive the benefits of competition, en- 
sure that their interests are represented in the market, and will 
provide fundamental protection against abuse. 
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Given the vulnerability of older residential ratepayers, AARP be- 
lieves that any Federal legislation to restructure the electric utility 
industry must ensure that residential customers share in the ben- 
efit of competition, include strong consumer protection provisions, 
and establish a universal service policy to assist low-income and 
high-cost area consumers. 

AARP understands the reluctance of many Members of Congress 
to institute new programs. Historically, new programs in the utility 
area either increase taxes on the class of consumer who can least 
afford it or force a reallocation of resources that may seriously jeop- 
ardize other valuable programs. Therefore, much of what we are 
proposing today can be accomplished within the jurisdictional au- 
thority of existing governmental entities. 

AARP believes strongly that residential customers have bene- 
fited, or should benefit, from restructuring. An important way in 
which residential consumers can reap lower rates from the outset 
is through aggregation. AARP supports a Federal role in facili- 
tating aggregation, and on the State level we have been promoting 
municipal aggregation with a volunteer opt-out procedure. How- 
ever, we also favor allowing nongovernmental entities to become 
aggregators as well, as is provided for in the administration's bill 
and, as we understand it, in legislation being drafted by members 
of this subcommittee. 

While we do not envision aggregation being a panacea for all res- 
idential consumers, it can provide an alternative for those who are 
interested. Facilitating aggregation is not enough within itself. Ad- 
ditionally, consumers must be educated. These efforts will likely 
come from aggregators, but should also come from DOE, FTC, and 
groups like AARP. 

For competition in the electric industry to work, strong consumer 
protections to prevent abuse in the competitive market are nec- 
essary. For the benefit of older consumers, and indeed all rate- 
payers, Congress should take a proactive approach to addressing 
the specific problems of slamming, cramming, and consumer confu- 
sion regarding billing statements. We feel strongly that a failure to 
provide solid consumer protection provisions will only lead itself to 
abuses down the road. 

AARP recognizes that many members of this committee are well 
aware of the problems that have occurred as a result of slamming 
and cramming practices in the telecommunications arena. We ap- 
plaud the full Commerce Committee for doing its part to address 
these problems by approving anti-slamming legislation in the last 
Congress. Unfortunately, we have no doubt that similar practices 
will develop as the market for retail electricity evolves. 

Now, at this juncture. Congress has a unique opportunity to nip 
fraudulent activity in the bud before it has a chance to fully flower. 
Anti-slamming and anti-cramming provisions will go a long way to- 
ward addressing these abuses. 

A truth-in-billing requirement is of paramount importance to 
consumers and would serve the best interests of electric utility 
service providers as well, similar to the recently approved FCC 
order, the development of which AARP played an active role. The 
truth-in-billing provision addressing electric utility bills will pro- 
vide consumers with a wealth of valuable information. It is undeni- 
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able that, as various industries continue to converge, and the util- 
ity billing statement becomes a more attractive means to bill for 
services, consumers are likely to become more and more confused 
by what they are being asked to pay for. 

Mr. Barton. You have also had your first click, Mr. Brice. So if 

you could try to summarize it 

Mr. Brice. I shall. 

Mr. Barton. Please, sir. 

Mr. Brice. AARP strongly believes that providing such informa- 
tion to consumers will alleviate confusion, making them more likely 
to become participants in the competitive marketplace. 

Mr. Chair, we thank you for this opportunity to present our 
views, and we will be looking forward to the opportunity to working 
with you. 

[The prepared statement of J ack Brice follows:] 

Prepared Statement of J ack Brice, Member, Board of Directors, AARP 

Mr. Chairman and Members of the Committee: My name is J ack Brice and I am 
a member of AARP's Board of Directors. We thank Chairman Barton and the other 
members of the Committee for inviting us to present our views on what we feel are 
the necessary consumer protection components to any federal legislation dealing 
with the restructuring of the electric utility industry. 

AARP's membership has a vested interest in the move towards competition now 
underway in the electric utility industry. For everyone, electricity is a basic neces- 
sity of modern life. The cost of this necessity, however, can comprise a significant 
portion of an average consumer’s personal expenditures. In fact, energy costs can 
take up to as much as 5 percent of the median-income household's monthly budget. 
Older Americans are particularly vulnerable to rapid increases in energy prices. Al- 
though older persons consume approximately the same amount of residential energy 
as non-elderly Americans do, they devote a higher percentage of total spending to 
residential energy. Among low-income older families, an average of 17.5 percent of 
their income is spent on residential energy. Too often, low-income older persons are 
faced with the choice of risking their health and comfort by cutting back on energy 
expenditures or reducing spending for other basic necessities. 

Proponents claim that retail competition will bring about substantial rate reduc- 
tions for all ratepayers, including the elderly. A corollary to this theory is that con- 
sumers will receive other benefits of retail competition as well, including the ability 
to shop among competitive providers, and to take advantage of a new array of prod- 
ucts and pricing options. 

Flowever, as states are making decisions to open their respective markets to com- 
petition, it is unclear whether the ability to choose a power provider is leading to 
rate reductions for all consumers. In fact, while the move to competition almost al- 
ways benefits larger businesses, its impact on individual, household consumers is 
less certain. 

The fate of residential consumers in a restructured electric industry will depend 
on whether the new market structure gives them a fair chance to receive the bene- 
fits of competition, ensures that their interests are represented in the market, and 
provides fundamental protections against abuse. 

Residential ratepayers, and particularly older Americans, thus face very signifi- 
cant risks— and few, if any, assured benefits— in the move to retail competition in 
the electric power industry. These risks go beyond the ability to benefit from choice. 
They also include risks associated with confusion, deception and fraud. 

AARP's concerns have led us to question the need for federal legislation in the 
past. Flowever, as restructuring activity in the individual states continues— as we 
have testified that it should— some issues have crystallized that we believe require 
Congressional action. 

Given the vulnerability of residential ratepayers, AARP believes that any federal 
legislation to restructure the electric utility industry must: 

• Ensure that residential customers are among the first to benefit from competition: 

• Include strong consumer protection provisions: and 

• Establish a comprehensive universal service policy, including a guarantee of af- 

fordability. 



279 


Before offering more specificity to these three generai areas of concern, iet me 
state that AARP understands the reluctance of many Members of Congress to insti- 
tute new programs. Historically, new programs in the utility area threaten either 
to increase taxes on the class of consumers who can least afford it, or force a re- 
allocation of resources that might seriously jeopardize other valuable programs. 
Therefore, much of what we will be proposing today is designed to be accomplished 
within the authority of existing government entities. 

Residential Customers First 

AARP believes strongly that residential customers should benefit from restruc- 
turing. We are pleased that legislation announced earlier this spring by the Admin- 
istration b^ins to address the issue of residential customers sharing in the benefits 
of competition from the start. Likewise, we are encouraged to hear that legislation 
being drafted by Members of this Subcommittee may also provide relief for residen- 
tial consumers. 

The fact of the matter is that residential consumers are simply not as attractive 
to utilities as industrial customers are. If residential consumers are not among the 
first allowed to benefit from competition, it is hard to imagine a scenario where they 
would benefit in the long run. 

One very important way in which residential consumers can reap lower rates from 
the outset is through aggregation. Aggr^ation in its simplest form will allow resi- 
dential consumers from like communities or associations to pool their respective 
electricity needs, enabling them to negotiate lower rates from a power provider. 

AARP supports a federal role in facilitating aggregation. On the state level, we 
have been promoting municipal aggregation with a voluntary opt-out procedure. 
However, we also favor allowing non-governmental entities to become aggregators 
as well, as provided for in the Administration's bill. While we do not envision aggre- 
gation being a panacea for all residential consumers, it can provide an alternative 
for those who are interested. 

Facilitating aggregation is not enough in and of itself. Additionally, consumers 
must be educated. These efforts will likely come from the aggregators but should 
also come from the Department of Energy, the Federal Trade Commission and 
groups like AARP. Licensing requirements and consumer protection safeguards 
must also be put in place. As large aggregators are likely to operate on an interstate 
basis, it is incumbent upon the Congress to ensure that they meet certain threshold 
operational requirements and that deceptive, fraudulent or other illegal behavior 
not be tolerated. 

Consumer Protection Laws 

For competition in the electricity industry to work, strong consumer protection 
laws must be applied to the sale of electricity in a restructured industry. Low-in- 
come, non-English speaking and elderly consumers, in particular, will need very 
strong consumer protections to prevent abuse in the competitive market. For the 
benefit of older consumers and indeed all ratepayers. Congress should take a 
proactive approach to addressing the specific problems of slamming, cramming and 
consumer confusion regarding billing statements. We feel strongly that a failure to 
provide solid consumer protection provisions will only lend itself to abuses down the 
road. 

AARP recognizes that many Members of this Committee are well aware of the 
problems that have occurred as a result of slamming and cramming practices in the 
telecommunications arena. We applaud the full Commerce Committee for doing its 
part to address these problems by approving anti-slamming legislation in the last 
Congress. Unfortunately, we have no doubt that similar practices will develop as the 
market for retail electricity evolves. 

Now Congress has the unique opportunity to nip fraudulent activity in the bud, 
before it has a chance to fully spread. Anti-slamming and anti-cramming provisions 
like the ones included in the Administration's legislative offering will go a long way 
towards addressing these abuses. We also support providing the Federal Trade 
Commission (FTC) with the authority to enforce the law. 

In addition to providing the FTC with the tools to counter slamming and cram- 
ming, there is another measure that will reduce incidents of fraud while providing 
the consumer with valuable and necessary information. A 'T ruth-in-Billing" require- 
ment is of paramount importance to consumers and would serve the best interests 
of electric utility service providers as well. Not unlike the recently approved Federal 
Communications Commission (FCC) Order, in the development of which AARP 
played an active role, a truth-in-billing provision addressing electric utility bills 
would provide consumers with a wealth of information, in a form that is "user 
friendly." 
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It is undeniable that as various industries continue to converge, and the utility 
billing statement becomes a more attractive means to bill for services, consumers 
are likely to become more and more confused by what they are being asked to pay 
for. By providing a comprehensive, easy-to-read billing statement each month, a con- 
sumer can better track what services are being provided; who is providing them; at 
cost they are being provided; what additional taxes or charges are being imposed 
and who they can call if they have a dispute. Other items that should be displayed 
on the billing statement include information about interruptibility of service and in- 
formation regarding the mix of resources used to generate the power. We also sup- 
port the use of standardized language in describing fees or charges that are being 
imposed on consumers. AARP strongly believes that providing such information to 
consumers will help alleviate confusion, making them more likely to become partici- 
pants in the competitive marketplace. 

AARP also supports the creation of a consumer database to assist residential cus- 
tomers in obtaining information about retail electric utility providers. We would 
support this database being housed at the FTC, an agency with a tradition of excel- 
lent consumer protection. 

Finally, we would ask that this Committee look closely at public policy develop- 
ments in the area of privacy and ensure that consumers in a restructured electric 
utility environment are afforded protections similar to those being implemented in 
Pennsylvania. 

Universal Service 

As we have said previously, electric utility service is essential. It is arguably more 
important to the residential consumer than is telephony. Therefore, one of the cor- 
nerstones in any restructuring effort is the requirement that electric utility service 
be universal and affordable. A universal service policy must ensure basic electric 
service at a level of consumption that would meet the needs of residential rate- 
payers for lighting, heating, cooling, cooking, and recreation. Such service must be 
affordable for all consumers, which means that it must be discounted for low-income 
and high cost area consumers. In our view, affordability means that electricity rates 
do not strain the household budget. 

AARP is concerned that in a competitive environment, less attractive customers 
will be adversely affected. While we recognize that there have been problems with 
the universal service program in telecommunications, we believe these problems 
need not carry over into the electric utility area. The Administration has made an 
attempt to address universal service through a proposed Public Benefits Fund. Our 
concern with this fund is that it renders low-income energy assistance an option, 
not a requirement. F urther, we are concerned that the cost of the program may ulti- 
mately be borne by all consumers as a new tax. We recommend that the costs of 
implementing a universal service system be placed on all generators of electricity 
based on a standard formula and not on consumers via a line-item charge. 

Conclusion 

In conclusion, let me stress what AARP believes to be the Federal government's 
essential role in a restructured electric industry. First, facilitate aggregation so that 
residential consumers can benefit from the start. Second, enact strong consumer 
protection provisions, and third, develop a mechanism to ensure universal service. 

Mr. Chairman, AARP continues to be concerned that restructuring could unravel 
the protections of regulation, while offering only uncertain improvements on the cur- 
rent structure. The work that you have done to highlight many of the inherent prob- 
lems in the move to a deregulated environment over the last two months is to be 
commended. We are hopeful that the introduction of comprehensive bipartisan legis- 
lation will address many of our concerns and further advance the debate. On behalf 
of AARP, I thank you again for providing us with this forum to discuss the critical 
area of consumer protection. We look forward to continuing our active participation 
in this debate on both the federal and state level and to working with you in 
crafting solutions that will ultimately benefit not only our members, but also the 
nation as a whole. 

Mr. Barton. Thank you, Mr. Brice. 

Before we recognize Mr. Cooper, I notice that a group of very in- 
telligent and good-looking people just came in the room, and it 
turns out they are my constituents there at the back from 
Waxahachie, Texas. So go home and tell them that your Congress- 
man is working very hard. 
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Congressman Hall has already laid claim on you, though. He 
wants you to move north to Rockwall. He says he likes you. 

We recognize Mr. Mark Cooper, who is the director of research 
for the Consumer Federation of America. 

STATEMENT OF MARK N. COOPER 

Mr. Cooper. Thank you, Mr. Chairman. In addition to rep- 
resenting CFA here in Congress and before Federal agencies, I 
have actually testified at public utility commissions in 10 cases and 
at four State legislatures on behalf of CFA's members, such as 
AARP. So we have seen the problem from both sides, and I want 
to stress what I think this Congress must do in order to make this 
work. 

We start from the purpose of restructuring. In the electric utility 
industry, we see it as the need to promote universal service in a 
more efficient manner. This industry is not broke, but it could work 
better. Service to the public is the ultimate goal; competition is 
only a means to that end. 

At the same time, it is true in this market, as all other markets: 
Competition is the best form of consumer protection. Therefore, the 
most important thing that you can do is to ensure that we have a 
vigorously competitive market. No amount of consumer protection 
or targeted assistance will compensate for a fundamentally flawed 
market structure. We believe that competition is what this com- 
mittee and the Federal agencies it authorizes can and should pro- 
mote. 

Nevertheless, consumer protection is important. Electricity is a 
vital commodity. It may never simply be just a plain, old com- 
modity; it is too important to daily life. There are no close sub- 
stitutes. We may ne^ extra consumer protection forever. We cer- 
tainly need it in the transition. 

We think that the essential thing that the Congress can and 
should do is to promote competition in interstate markets. Trans- 
mission is an interstate function. No individual State can reach 
across its borders to regulate transmission. 

The Congressman mentioned the airline industry and the truck- 
ing industry, and suggested that deregulation went better. Let me 
remind you that airports are essentially bottleneck facilities owned 
and operated by government entities. Highways are essential bot- 
tleneck facilities owned and operated by the government. The 
transmission system is a private highway, but it must be owned— 
operated, if not owned— in an open fashion to promote competition 
and ensure reliability. And that is why you are having so much 
trouble, because the essential bottleneck: facility is not open. That 
is your first job; that is a Federal job, and you must do it well. 

Second of all, the ultimate responsibility for national and re- 
gional markets, industrial organizations, resides at the Federal 
level. The interstate market will be interstate. No State can reach 
across and ensure a competitive structure. States cannot regulate 
those markets. You must ensure that the electricity market in the 
interstate and regional jurisdiction is competitive, has enough peo- 
ple so that we actually have choices. That is a Federal function, 
anti-trust function, but more, because in creating a market. Fed- 
eral authorities must be concerned where new markets are thin 
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and subject to abuse. We had a create hue and cry about that last 
year. 

Those are the two essential functions that reside at the Federal 
level. That is where you should devote your efforts and attention. 
If you fail at the Federal level, we cannot succeed at the State to 
have a competitive market, because States are not big enough— 
with the exception perhaps of Texas, maybe California— but they 
will rely on interstate transportation and movement of energy. 
That is your job. 

Now there are shared responsibilities between the Federal and 
the State jurisdictions. We think licensing and standards are im- 
portant. And insofar as there is interstate commerce, you must 
take a role there. Privacy is important. The Public Utility Flolding 
Company Act prevents the abuse of interstate entities. Individual 
States cannot reach into neighboring States to regulate entities. So 
before you repeal PUFICA, you must have an alternative in its 
place. We prefer effective competition. We will consider State regu- 
lation. But you must have an effective alternative in its place be- 
cause that is an interstate abuse. 

Finally, with respect to privacy, slamming, and cramming, there 
is no doubt that there will be Federal issues. When we say that 
States and Federal jurisdictions should share responsibility, what 
we have in mind is a Federal minimum standard that States can 
improve upon, but we need a floor, a minimum level of protections 
that everyone gets, and then perhaps the States can do better. 

Thank you, Mr. Chairman. We look forward to working with you. 

[The prepared statement of Mark N. Cooper follows:] 

Prepared Statement of Mark N. Cooper, Director of Research, Consumer 
Federation of America 

Mr. Chairman and Members of the Committee, my name is Dr. Mark N. Cooper. 

I am director of Research at the Consumer Federation of America (CFA). Founded 
in 1968, CFA is the nation’s iargest consumer advocacy group. Composed of over 240 
state and iocai affiiiates representing consumer, senior citizen, iow-income, iabor, 
farm, pubiic power and cooperative organizations, the Consumer Federation of 
America's purpose is to represent consumer interests before congress and the federai 
agencies. 

CFA has an ongoing interest and invoivement in nationai eiectricity and energy 
poiicy formation. Focusing on eiectric utiiity issues in the past decade, CFA has tes- 
tified before Congress, filed comments in regulatory proceedings at the Federal En- 
ergy R^ulatory Commission (FERC) and before several state commissions, served 
on advisory boards of the Office of Technology Assessment, filed amicus before the 
U.S. Supreme Court, taken part in informal dialogues with industry representa- 
tives, sponsored an annual electric utility conference and published several major 
research reports. 


I. OVERALL goals OF ELECTRICITY RESTRUCTURING 

The purpose of restructuring in the electric utility industry is to promote uni- 
versal service in a more efficient manner than at present. Service to the public is 
the ultimate goal; competition is the means to that end. At the same time, the most 
effective form of consumer protection is vigorous competition. Therefore, the most 
important step in restructuring is to establish market structures and conditions that 
create the greatest chance for vigorous competition in generation for all market seg- 
ments. No amount of "consumer protection" or "targeted assistance" can make up 
for a market that suffers from fundamental competitive flaws. 

Nevertheless, consumer protection remains an especially important concern as 
this industry is opened to greater competition. Experience with electricity as a com- 
modity is lacking both on the supply-side and the demand side, particularly as it 
affects direct sales to small customers. In the long term electricity will never simply 
be a "commodity." It is too vital to daily life and economic activity to shed all as- 
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pacts of utility treatment. Heightened consumer protection may always be nec- 
essary. 


II. PRINCIPLES FOR MARKET STRUCTURAL REFORM 

A competitive market for electricity will be dependent upon an effective supply- 
side because as a necessity, the demand for electricity is relatively inflexible (the 
price elasticity is low). There are no substitutes for electricity in most applications. 
A competitive market requires many producers who are seeking to win customers 
with quality services at prices that are driven by their costs. By this definition, it 
will be difficult to make the transition from the current structure and there will be 
a number of electricity market segments that will not be subject to effective com- 
petition. Public policy should promote competition wherever it can be effective and 
continue regulatory protections where it cannot. 

A. Promoting Competition 

Minimize potentiai impacts of market power: Vertical divestiture— sepa- 
rating ownership of generation from ownership of transmission and distributions fa- 
cilities— is the best method of preventing abuse of affiliate relationships. If vertical 
divestiture is not required, extensive authority to prevent abuse of affiliate trans- 
actions must be available including imposition of affiliate transaction rules and an 
affiliate code of conduct. 

Regulators must have the authority to ensure non-discri minatory access to the 
transmission and distribution system. Non discriminatory access must include the 
imposition of "just and reasonable" rates for access. 

Regulators must have the authority to monitor and investigate market conditions. 
The regulatory authority must include the ability to gather evidence, hold hearings 
and order corrective action, including penalties and restitution where abuse of mar- 
ket power is found. 

Regulators must have the option of imposing price ceilings, conditions or limita- 
tions on sales. Regulators must have the authority to apply conditions or limitations 
on mergers or acquisitions within their jurisdiction, to the extent that the regulator 
finds it necessary to protect ratepayers, promote competition, or prevent anti-com- 
petitive actions. 

Promote Competitive Opportunities for Small Customers. Restructuring 
must actively promote competition for residential ratepayers. There must be institu- 
tions and mechanisms in place to ensure that residential ratepayers can purchase 
low cost power. Facilitating the aggregation of small customers will reduce overhead 
costs. 

6. Ensure Fairness In Remaining Monopoly Areas 

Protect Ratepayers from Cost Shifting: Restructuring should allow the inte- 
gration and coordination functions now performed by utilities to be performed by the 
system operator with benefits credited to the customers who do not to elect sup- 
pliers. Ensure that costs associated with transactions, including additional facility 
and management costs are borne by the parties engaging in the transactions. En- 
sure that residential customers bear no more than a reasonable share of network 
facilities and other joint and common costs incurred to serve all customers. Retain 
regulatory oversight over the metering and billing process 

Minimize or reduce price discrimination: prohibit shifting costs from high 
volume to low volume customers. Prohibit cherry picking by requiring service pro- 
viders to serve all customers in their chosen service territory. 

Residential customers should not subsidize utility entry into new, competitive 
businesses and sufficient mechanisms to detect, prevent and correct such subsidiza- 
tion shall be established. 

To ensure that all classes of customers benefit from restructuring, discriminatory 
policies must be prevented including non-discrimination within customer classes so 
that similarly situated customers must be treated similarly: and a user pays prin- 
ciple to ensure that entities or customer classes who cause costs to be incurred (who 
use facilities) and obtain the associated benefits should bear the corresponding cost 
burden. 

Rates should not be deaveraged or rebalanced, to prevent shifting of costs onto 
those customers without competitive alternatives. 

Minimize the impact of recovery of uneconomic costs: Require shareholders 
to bear their fair share of stranded costs. Ensure that any stranded costs that are 
recovered are paid for equitably by all customer classes, allocated by usage of 
stranded assets. Allocate uneconomic costs based on electricity usage (kilowatt- 
hours consumed), not other formulae that shift excess costs onto residential cus- 
tomers. Prohibit the transfer of costs from generation assets to transmission and 
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distribution assets as a way to coliect stranded costs because such transfers aiiow 
iarge industriai customers to further avoid stranded costs, si nee they do not use the 
distribution system. Prohibit securitization of stranded costs because it iocks in re- 
covery of costs without an opportunity to "true-up" for over recovery. 

C. Provide Effective Protection Against Hoiding Company Abuses Bd'ore Repeai of 
the Pubiic Utiiity Hoiding Company Act 

PUHCA provides essential consumer protections: PUMCA provides essentiai 
protection for competition and consumers in the eiectric utiiity industry in a number 
of ways. It bars utiiity acquisitions that couid monopoiize new territories or new 
power sources or which create risks to consumers or investors. It demands that util- 
ity acquisitions "serve the public interest by tending toward the economical and effi- 
cient development of an integrated public-utility system." It limits utility specula- 
tion in unrelated ventures, where that speculation imposes risks on electric cus- 
tomers. It guards against corporate structures that make state regulation more dif- 
ficult. It prohibits interaffiliate transactions within registered holding company sys- 
tems, except at cost. It requires advance review of certain bond issuances of reg- 
istered holding company systems. 

Premature repeal of PUHCA would expose consumers to abusive trans- 
actions: The fundamental consumer protections provided by PUHCA prevent a 
wide range of abusive transactions from taking place. Regulation of transactions 
under PUHCA is sufficiently rigorous to dissuade most utilities from engaging in 
multi-state, non-contiguous and diversified activities. As a result, PUHCA prevents 
the development of complex corporate holding companies that span many state and 
international borders and evade regulation. By imposing rigorous regulation, 
PUHCA effects a structural solution. Most utilities have not done certain things to 
avoid coming under PUHCA. If the commitment to consumer protection embodied 
in PUHCA is maintained, they will not engage in these activities. 

Regulation cannot replace PUHCA 's structural protections because we do not have 
a comprehensive state-federal scheme of r^ulation in place in this country by any 
stretch of the imagination. Before PUHCA is repealed we must be certain that state 
authorities have adequate power to provide the consumer protection function and 
markets should be open to competition. 

III. UTILITY ASSURANCES FOR ALL CONSUMERS 

A. Reiiability of Supply 

The introduction of competition into utility industries invariably raises quality 
concerns. Two sets of policies to ensure quality should be pursued. 

Licensing and certification: Licensing and certification should cover several 
broad areas. All companies should be required to demonstrate their technical, finan- 
cial and managerial capabilities to provide the services for which they seek certifi- 
cation. Histories of prior complaints and problems should be made available. Bond- 
ing should be required to cover penalties for failure to meet reliability and mar- 
keting standards. Penalties should be known in advance. 

Standards: Standards should be set and rigorously enforced. There are at least 
two crucial aspects to implement this policy. First, minimum standards should be 
established and imposed on the marketplace. Second, penalties for failing to meet 
quality standards should be severe. 

B. Certainty of Service 

Utility Protections: Because electricity is a necessity all consumers must con- 
tinue to receive utility protections. Terms and conditions must be regulated at the 
point of sale. Specific policies in this area include application, credit, deposit, dis- 
connection, restoral of service, bill collection, dispute resolution, and partial pay- 
ment policy. 

Obligation to serve: The obligation to serve has been a cornerstone of utility 
service and should remain so. Every consumer should have a provider who has the 
ultimate obligation to provide the basic necessity service. This would include the re- 
sponsibility to maintain the facilities necessary to deliver electricity, as well as the 
actual purchase and delivery of electric service. The basic service package should 
beavailabletoall consumers at a reasonable cost. 

IV. CONSUMER PROTECTION 


A. Customer Choice 

The cornerstone of consumer protection is consumer sovereignty. The ability of 
consumers to exercise informed choices in the marketplace is considered essential 
to the efficient functioning of a market. 
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Fair Marketing: Consumers must be assured that as they are forced to make 
purchase decisions about eiectricity, they are provided at ieast the same ievel of pro- 
tection from fraud and abuse as they have today. Marketing fairness involves pro- 
tection against abuse of consumers and provision of reasonable opportunities to ben- 
efit from the introduction of competition into the industry. If the marketplace be- 
comes fully competitive, these protections may no longer be necessary. Balloting 
should be considered as a vehicle for executing choice. 

Sales Practices: Customers must be protected against abusive marketing prac- 
tices. Regulations should explicitly outlaw slamming/cramming (changing service 
providers or adding services without the written permission of the customer) and 
other fraudulent or abusive marketing practices (pressure tactics, bait and switch 
tactics, negative options, etc.) Electric service providers should be prohibited from 
coercing or inducing their customers toward the purchase of nonr^ulated goods or 
services from affiliated companies. Rules should be enacted on notification and lan- 
guage requirements. Standards for information included in marketing should be set. 
A cooling off period should be specified. 

Consumer Education: Vigorous consumer education campaigns should be con- 
ducted including the development of materials to enable consumers to make effec- 
tive choices. Initially, consumers should be alerted to the fact that competition is 
coming. They must be made aware that new decisions are coming. Consumers must 
be provided information on price, quality and features that facilitate comparisons 
across providers. Third party information should be developed. 

Outreach efforts should be conducted. Each provider should be required to prepare 
a plan for consumer education. The plan should cover materials, outreach and moni- 
toring. The Commissions should monitor the effects of education efforts 

B. Transaction Safeguards 

Privacy Protection: Information about billing, payment history and consump- 
tion patterns must be under the control of the customer. To the extent that ex- 
change of such information is necessary for efficient billing, it should be made avail- 
able to the parties with whom the customer has contracted for service. 

Billing Practices: Delivery of bills and billing information should be stipulated. 
This should include frequency of billing and notice, information and billing detail, 
format and language requirements. Customers must receive fair and clear billing 
statements with uniform labels that disclose price, price risk, length of contract, 
supply mix and environmental pollutants and must have access to fair dispute reso- 
lution procedures: suppliers must comply with fair marketing practices. 

C. Post Purchase Remedies 

Resolution of Disputes: Without effective dispute registering procedures, abu- 
sive practices are likely to persist because of the difficulty of pursuing post-purchase 
remedies. Therefore, it is important to provide support for the registering of com- 
plaints. There are four steps in the complaint process— i ntake, investigation, resolu- 
tion, and redress. 

Companies should be required to provide 800 number services and notification of 
dispute procedures. The lead state consumer protection agency should also have a 
centralized dispute handling service. Policies to protect consumers from unfair or 
rapid loss of service or pressure tactics during the adjudication process must be in 
pi ace. 

I n the transition to competition, it is important to require all sellers to be certified 
and licensed. This will ensure that they are subject to the consumer protection poli- 
cies. It is a central step in ensuring that they adhere to reliability policies and con- 
sumer protection policies. 

D. Enforcement 

General Authority: Each of the policy areas outlined is intended to prevent or 
discipline abusive practices without enforcement. This has not proven adequate in 
other industries. Therefore, vigorous enforcement is necessary. Penalties must be 
sufficient to discourage abuse. Exemptions of electricity services from consumer pro- 
tection statutes should be lifted and electricity should be subject to the full force 
of consumer law. Customers must have a private right-of-action, including class ac- 
tions, for enforcement and damages. 

J urisdictional responsibilities: The transformation of an industry as funda- 
mental to modern society as electricity requires coordinated and active involvement 
of all levels of policy making. 

It is clear that federal authorities have primary responsibility to ensure that the 
interstate jurisdiction supports competition and protects consumers. Transmission is 
an interstate function. Markets simply cannot perform reasonably if the interstate 
movement of power is impeded. Open access cannot be a voluntary activity. Ensur- 
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ing that the highways of commerce are open is a fundamentai governmentai activ- 
ity. 

Federai authorities aiso deariy have uitimate authority for the competitiveness of 
markets. These are interstate markets and no state can reach across its borders to 
determine industry structure. Federai agencies have that responsibiiity. In the 
transformation of the industry, federai authorities cannot just reiy on antitrust 
iaws, aithough it is dear that concentration in the industry must be prevented. Fed- 
erai authorities must be active in monitoring markets and estabiish circuit breakers 
as markets are formed. 

Tothe extent that interstate activity creates probiems for state authorities, as ad- 
dressed in PUFICA, federai authorities must takeaction. 

Mr. Stearns [presiding]. Thank you, Mr. Cooper. 

Next is Betty J o Toccoli, Chair of the Small Business Alliance for 
Fair Utility Deregulation. Welcome, Betty. 

STATEMENT OF BETTY J O TOCCOLI 

Ms. Toccoli. Good morning. 

Mr. Barton. I met with Mrs. Toccoli in California. So we are 
very appreciative that you would make this trip here today. 

Ms. Toccoli. Thank you. 

Mr. Hall. And, Mr. Chairman, she's able to cross State lines. 
She came to my home town in Texas and held hearings, and gave 
us the benefit of her knowledge. I thank you for having her. 

Mr. Stearns. Yes, sure. 

Ms. Toccoli, please present your opening statement. 

Ms. Toccoli. Thank you very much. We very much appreciate 
the opportunity to be a participant in these hearings. We want to 
thank the chairman and the committee members for your efforts to 
include all stakeholders. 

I not only cross States lines; I was an early participant from day 
one at the table in the negotiations in the California rate struc- 
turing, which is where I live. I have had the opportunity, through 
the Small Business Alliance, to help educate and advocate across 
many States throughout our country. 

Small business supports electric restructuring. We feel strongly 
that all customers have a right to choose their electric provider 
without mandated switching or mandated aggregation. We think 
aggregation is a good possibility for us to lower our costs. 

We have, as small business people, a tremendous stake in this 
process. I am a small business owner, and it can work out to lower 
my costs or it can work out to increase my frustration as a small 
business owner. As you have already heard, we really do not have 
the opportunity to have multiple attorneys and advisors to advise 
us on how to make these decisions. We believe rules should protect 
consumers, including small business consumers, not competitors. 

We are particularly concerned about the rural small businesses, 
and even some suburban businesses, because we think they are 
particularly vulnerable. Certainly consumer protection and the 
right to choice is important for these businesses. 

We do believe that the lead will be taken by the States, and 
should be, and particularly in the area of consumer protection. But 
we think there is an appropriate role for the Federal Government, 
particularly in the area of FERC, on the reliability grid, and on the 
FTC in consumer protection. 

Some of the things that are extremely important to us in con- 
sumer protection are strict minimum standards for safety, reli- 
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ability, financial responsibility, and technical competence. I think 
our original fears of reliability and safety, at least in California, 
have kind of gone away. We think those are being very well-han- 
dled. 

What we have discovered, next to our first issue of choice, is the 
issue of consumer protection. I have had the opportunity to work 
with NARUC on some of the Consumer Services Division's area, 
and I am very pleased to tell you that commissioners are really 
reaching out to work with us on small business consumer protec- 
tion as well as residential. 

We also think that there should be strict rules prohibiting unfair 
and deceptive practices and respecting consumer choice. I might 
tell you that in the small business world we don't call it slamming; 
we call it shocking. 

We do want to protect the right for consumers to have redress, 
and this needs to be timely, inefficient, and very easy. In this area 
we have promoted small business ombudsmen in the utility com- 
missions. We protect the right to be informed. 

And last, but not least, probably the most important area for the 
small business community is the proper education. Small business 
owners do not receive education in the same manner as other con- 
sumers, and you need to work with small business organizations, 
the Small Business Administration— to achieve these goals. 

Again, I want to say thank you. You have a big job ahead of you. 
We would like the opportunity to continue to work with the com- 
mittee, Members of Congress, and all the stakeholders to make 
electric deregulation work for all. Thank you. 

[The prepared statement of Betty] oToccoli follows:] 

Prepared Statement of Betty J o Toccoli, Chair, Small Business Alliance 4 
Fair Utility Deregulation 

Good Morning, I'm Betty J oToccoli, a small business owner of a financial services 
firm and as President of the 180,000 member California Small Business Association 
was involved in the California deregulation from the beginning. I am also Chair of 
the Small Business Alliance 4 Fair Utility Deregulation (SB4). The SB4 was formed 
by delegates from across the USA to implement one of the issues from the 1995 
White Flouse Conference on Small Business— utility deregulation. We are a grass- 
roots, volunteer non-partisan and non-political organization with the purpose of edu- 
cating and advocating for small business on this important issue. 

We appreciate the opportunity to present the consumer protection views of small 
business before this committee. No doubt, you know this is the celebration of Small 
Business week here in our Nation's Capital. Thank you Chairman Barton and com- 
mittee members for your efforts to include all stakeholders in these important hear- 
ings. 

Small business supports the efforts of restructuring the electric industry. We be- 
lieve all customers (small and large) (business and residential) should have the right 
to directly choose their electric service provider. 

The purpose of restructuring the electric utility industry is to allow free market 
forces to operate in order to benefit all customers. In the past, when regulators at- 
tempted to divide the natural gas market between "core" (industrial) and "non-core" 
(small business and residential) customers, prices dropped for core customers who 
were given direct access to competitive gas supplies but remained high for non-core 
customers who were not given access to competitive choices. In a truly competitive 
market, every customer must have the right to choose. 

Small businesses have a tremendous stake in the electric restructuring process. 
On the one hand, because of competition, they could reap substantial benefits 
through lower electric bills. On the other hand, they could be victimized by abusive 
marketing practices, receive poorer service and encounter other problems in a 
changed and confusing electric marketplace. We believe rules should be put in place 
to protect consumers, not competitors. While large users may be the first to see im- 
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mediate benefits, it is the smaii users that stand the risk of having the most to iose 
if restructuring is not done correctiy. 

We are particuiariy concerned about the many rurai and sometimes suburban 
smaii businesses and their right to choice and a competitive market. Smaii business 
is known as the job creators and driver of the economy and these rurai smaii busi- 
nesses are particuiariy vuinerabie as we move through restructuring. 

SB4 strongiy believes that states should take the lead in restructuring their elec- 
tric utility industries. We believe that our voice will be better heard at state com- 
missions and they will be in the best position to respond in a flexible and timely 
manner to the needs of consumers in their particular community. 

We do recognize and support a role for the federal government particularly reli- 
ability of the grid through FERC and consumer protection under the FTC. 

Strict Minimum Standards fcr Safety, Reliability, Financial Responsibility and 
Technical Competence 

Small business owners need clear and consistent rules to ensure that all providers 
meet minimum standards for safety, reliability, financial responsibility and tech- 
nical competence. The right to choose a provider who may be unsafe, unreliable, in- 
solvent, or incompetent for electric service is not a meaningful choice for small busi- 
ness owners. 

To protect consumers and avoid confusion, we also need consistent rules. A cus- 
tomer's right to safety, reliability, fair marketing practices, price and service infor- 
mation, fair and accurate billing and a speedy dispute resolution should be the same 
whether the customer is dealing with a utility or a non-utility provider. At a min- 
imum, all providers should be licensed and bonded to reduce the opportunities for 
fly-by-night operators. 

Strict Rules Prohibiting Unfair and Deceptive Practices and Respecting Consumer 
Choice 

The marketplace must also ensure that all providers market their services in a 
fair and honest manner. Small business customers must also have the right to 
choose. This includes the right to be served by the existing utility if that is what 
they want. Once customers make their choices, those choices must be respected and 
there should be no unauthorized switching of their electric service or a forced aggre- 
gation scheme. 

Protecting the Right to Consumer Redress. 

Small business customers also r^uire a fast and fair means of resolving disputes 
with providers. Every provider (utility or non-utility) should have a method of re- 
ceiving and resolving customer complaints. Customers should have the right to 
speak to a live customer service representative. Ideally, most disputes should be re- 
solved with one telephone call and within 10 business days. To be meaningful, the 
complaint process must be fast. 

For small business owners, having reliable, ongoing electric service means the dif- 
ference between being open and closed for business. Small businesses should not 
have to spend weeks, months or years to resolve disputes with providers. 

Also, choosing an electric service provider, keeping track of their performance, and 
correcting service problems and billing errors should not be a full-time job. We need 
a hassle-free process that will not add to the overhead costs of small businesses. 

Protecting the Right to Beinformed. 

Small businesses will benefit from electric restructuring only if they are genuinely 
informed about the changes in the electric utility industry, their rights as con- 
sumers and how to make wise purchasing decisions in the competitive marketplace. 

Many small businesses are simply too small to afford consultants, engineers, at- 
torneys and other experts to independently advise them r^arding competitive offer- 
ings. While a small business owner may know their subject matter; many are not 
sophisticated in utility related issues. 

At the same time, these small businesses have narrow margins, limited capital 
and can ill afford a costly mistake. For these reasons, small businesses would ben- 
efit tremendously from relevant, reliable consumer information and require such in- 
formation to reduce their vulnerability to marketplace abuse. 

A critical component of small business consumer protection is the correct form of 
education. Statistical information has shown that small business owners make deci- 
sions in a different manner from other consumers. They count on respected peers 
and small business organizations to provide them with accurate information, so they 
can make informed decisions. 

The U.S. Small Business Administration has conducted extensive research and 
possesses a wealth of information regarding how to reach small business owners. 
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Congress and States should draw on this resource and on small business organiza- 
tions throughout the U.S. to educate small business owners about electric restruc- 
turing. 

Small business owners should also have the right to be left alone. In California, 
the electric restructuring legislation provided for a Ado not call@list that consumers 
could place themselves on if they were not interested in receiving telemarketing 
calls or other appeals from energy service providers. 

We think that securing all of these rights is important if small business owners 
are to benefit from competition. Getting the details right will not be easy. It will 
r^uire careful attention to local concerns, local developments and diverse commu- 
nities. 

On behalf of SB4 and the small business community, we again thank the Chair- 
man and the subcommittee for taking the time to hear from us on this important 
matter. We are eager to work with the Chairman, members and your staff as you 
look at this important public policy issue. 

Mr. Stearns. Thank you very much. 

You know, we are here to talk about consumer protection, and 
I understand that. However, Mr. Cooper, I think your point is well- 
taken. At least from the market power standpoint, the controlling 
of the transmission lines is the key because then that means there 
is competition if everybody has access. Then that means the con- 
sumer will have a lower price. 

Let me ask the first question, Ms. Kolish: Can you identify con- 
sumer protection issues that cannot be addressed by the FTC 
under its existing authority? 

Ms. Kolish. Thank you. Congressman. 

Mr. Stearns. Can you pull the microphone a little closer to you. 
Thank you. 

Ms. Kolish. As we mentioned in our testimony, we think that 
the problems of slamming or cramming are not ones that our cur- 
rent authority might be adequate to address. As you know, slam- 
ming is the unauthorized transfer of a service provider. 

In that respect, our regulatory authority, our rulemaking author- 
ity, is designed to be retroactive. We look to see if there are preva- 
lent problems in the marketplace going on. We do not have the au- 
thority to proactively regulate. So we would not be able to do a 
rulemaking in that area to issue rules until we could show that 
there was a widespread problem already occurring in the industry. 

I think that is one of the reasons why the administration's recently 
introduced bill would give the FTC the authority to issue a rule on 
slamming, as a number of States have already done. 

The second area we are concerned about is cramming, which we 
have seen in the telecommunications area. As I mentioned, it was 
our fifth most common complaint last year. We have been bringing 
lots of cases in Federal district court. We could proceed against 
that on a case-by-case basis, as we are in the telecom area, but 
rules that might help— those bills, I think as Ms. McCarthy said, 
are confusing to consumers, might be useful in preventing this. 
That is, if consumers can understand all the charges on their elec- 
tric utility bill, they might notice unauthorized charges more read- 
ily, especially small ones that might go unnoticed when people just 
sort of routinely and automatically pay their bills. 

Mr. Stearns. On a State level— for example, California— slam- 
ming and cramming, is that occurring? 

Ms. Kolish. I am not certain that any 

Mr. Stearns. On the electricity deregulation? 
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Ms. Kolish. I am not certain anyone has seen cramming any- 
where yet. We are anticipating this, unfortunately. 

Mr. Stearns. Okay, but you have seen slamming? 

Ms. Kolish. I think some States are worried about slamming. I 
am not certain they have seen it yet, but almost every State I am 
aware of has issued regulations on that. 

Mr. Stearns. All right. Then the next question would be, are 
there provisions within the State itself to prevent this? 

Ms. Kolish. It is entirely possible the State attorneys general or 
the PUCs, under their existing mini-FTC act or other regulations, 
could either proceed on a case-by-case basis or use their own rule- 
making authority. 

Mr. Stearns. Your testimony discussed how the FTC experts ex- 
pect electric suppliers will claim to be selling environmentally 
friendly electricity. Is environmental advertising a new issue for 
the FTC? Flave you seen ads in other industries that make a simi- 
lar environmental claim? Flow do you ensure that these claims are 
not false and misleading? 

Ms. Kolish. Environmental advertising, in fact, is very popular 
for many industries and services, and we, in fact, have been active 
in this area. In 1992, in cooperation with NAAG, the Commission 
issued Guidelines for the Use of Environmental Marketing Claims. 
We revised those guides again in 1996 to update them to account 
for market changes. We have also brought more than 30 law en- 
forcement actions against marketers who abused their privileges 
and made misleading claims for environmental products. 

Mr. Stearns. Ms. Burns, a lot of people have expressed concern 
that, when we deregulate, that, for example. States will open their 
retail markets, will abandon the universal service obligations to 
low-income assistance folks. What that your experience in New 
York? Or did it continue its commitment to universal service and 
low-income assistance? 

Ms. Burns. Well, New York is committed to universal service, 
and we do have certain programs for low-income assistance. I think 
one of the key ways New York has protected low-income, as well 
as elderly, customers is through very strong requirements, due 
process requirements, notice requirements, before service can be 
terminated. They are quite extensive, and they are a matter of 
State law. 

Mr. Stearns. So you are saying low-assistance income folks have 
not suffered? And New York is making a particular effort to help 
them? Yes or no? 

Ms. Burns. What I am saying is that, with respect to incumbent 
utilities. New York has fairly strong protections against cutoffs, et 
cetera. Our experience, as I indicated, is too new with deregula- 
tion— it is just being phased-in— to know whether or not there will 
be problems with respect to competitive suppliers. Indeed, in New 
York the same kind of protections that we extend to customers of 
incumbent utilities in terms of service cutoffs, et cetera, there are 
fewer such protections currently extended to customers of com- 
peting providers. That is a concern of my office, for instance. 

Mr. Stearns. All right, my time has expired. Next is Mr. Flail, 
the ranking member from T exas. Mr. FI al I . 

Mr. FIall. Mr. Chairman, thank you. 
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Mr. Casper, I have listened to your testimony, and it was inter- 
esting. You say, "I may not understand all the technicalities of 
what constitutes so-called stranded costs and how to calculate." 
That is your position, isn't it, that you don't understand all the 
technicalities of stranded costs? Is that your testimony? 

Mr. Casper. Yes. 

Mr. Hall. And you say, "If you want to give me a hamburger 
monopoly for all of Tampa Bay, hey, I will gladly take it. In fact, 

I would even pay for it, and I will sign the dotted line today that, 
if you decide later to allow competitors, I won't come asking you 
for another handout." If you were given an area and you were 
going to decide where to put another hamburger stand, you would 
do some kind of feasibility study, wouldn't you? T raffic and location 
and proximity toother hamburger stands, and things like that? 

Mr. Casper. Correct. 

Mr. Hall. That would be the sensible way to do it? 

Mr. Casper. Sure. 

Mr. Hall. You would have the right to do that, wouldn't you? It 
would be your obligation. If you had shareholders, you would owe 
them the obligation of being pretty choosey as to where you build 
this. You would need some information from someone that knew 
more about traffic and things than you did? 

Mr. Casper. We would run the risk, yes, sir. 

Mr. Hall. Yes. So you also say, "I understand the electric utili- 
ties' arguments about their duty to serve stranded costs, but, 
frankly, I am not sympathetic." They don't always get to say where 
they build that extra stand, do they, because they are government- 
regulated? A little difference in your situation and theirs, is it not? 

Mr. Casper. The decisionmaking 

Mr. Hall. Yes. 

Mr. Casper, [continuing] for that investment is different. 

Mr. Hall. Because they are regulated. Let me get a little more 
simple with you. You seem not to believe in the concept of stranded 
cost. What if I told you that you could have a McDonald's ham- 
burgers monopoly, but you also had to feed everybody, the rich and 
the poor, with all the hamburgers they could eat at a price that 
was set by the government? You wouldn't like that, would you? 

Mr. Casper. If I was guaranteed the return that the utilities are 
guaranteed 

Mr. Hall. The return is the basis of working with the govern- 
ment, and the government working with you, and them setting a 
figure for your return, guarantee you a return. 

Mr. Casper. We would take the return that Florida Power and 
Light makes. 

Mr. Hall. Okay. 

And if they bought the hamburgers one at a time, and at a high- 
er price, bought all the hamburgers they could eat at prices set by 
the government, if they bought them by the bag, or if they got 
them by the bag they got them at a lower price, so set up as a mo- 
nopolist, you could go out and build enough hamburger stands to 
fe^ everybody in your monopoly area, and you would probably do 
that, would you not? If you are going to keep your monopoly, then 
you have to feed these folks as they move in and out. 
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Mr. Casper. Congressman, in all due respect, I think the dif- 
ficulty of the question, and my understanding of it, probably goes 
to prove that the system is broke, and that may be 

Mr. Hall. And you need to fix it, but when you fix it, you need 
to be fair about fixing it, and you would want whoever gave you 
that monopoly to be fair with you in fixing it? 

Mr. Casper. Yes, sir. 

Mr. Hall. And you would be reasonable in that expectation. But, 
finally, you are required to put a store on every other block because 
the government wants convenience and they want to serve these 
folks. And you would know you could do it more efficiently with 
fewer, larger stores. So you would go out and borrow the money. 
But Tampa Bay is a pretty big place, and you have to keep building 
bigger and better stands just to keep up with the increase in popu- 
lation. And then when the summer is over and people aren't on the 
beaches, and your business drops, you still have to pay the carrying 
cost of these stores. So you have a peak-and-valley business for sev- 
eral years, but each year the peak gets a little bit higher, but you 
can only charge what the government allows you to charge. To get 
that monopoly, you have to do that. And your rate of return is not 
as high as if you had an unregulated stand, but then you have no 
competition. 

But, wait a minute. Then 1 day the government decides it wants 
to deregulate the hamburger business. They are going to allow, of 
all things. Burger King, to come i nto the market. 

Could I have some music in the background here? 

And Burger King has promised that it can sell hamburgers for 
less with fewer stores, the kind of idea you had when they made 
you build a store on every corner. 

Under these conditions, seriously— I don't mean to be playing 
with you— don't you really believe you would be looking for strand- 
ed cost recovery if you had contracted with the government to serve 
these areas, and all of a sudden the government pulled it out from 
under you, and somebody else was going to come in and cherrypick, 
or could come in and cherrypick? Wouldn't it be fair to be fair with 
them on stranded cost? 

Mr. Stearns. The time has expired. 

Mr. Casper. I think there are probably reasonable exceptions. 

Mr. Hall. Okay. I thank you. 

Mr. Casper. Okay. 

Mr. Stearns. And I thank the gentleman. The chairman of the 
committee is recognized, Mr. Barton from Texas. 

Mr. Barton. Thank you. Well, I was told that Mr. Casper was 
going to make an announcement; because Congressman Hall was 
such a great guy, they were going to rename the Big Mac, the "Hall 
Hunger Buster." 

But after those questions, they postponed that announcement. 
There is some talk of pulling McDonald's out of Rockwall, but I'll 
go to bat to make sure 

Mr. Hall. I like McDonald's, but I don't think they are going to 
force them to build any nuclear plants just to feed everybody in 
Tampa Bay. 

Mr. Barton. Anyway, Ms. Kolish, is it the FTC's position that 
the existing consumer protection laws at the Federal level are ade- 
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quate with the exception of some specific provisions on slamming 
and cramming, and perhaps disclosure? Is that correct? 

Ms. Kolish. Yes, that is a fair statement. Congressman. 

Mr. Barton. Okay. And, Mrs. Burns, I know you said that you 
represent New York, and don't necessarily represent the National 
Attorneys General Association, but is the FTC's position similar to 
your national association's position? 

Ms. Burns. I would say that, as far as NAAG is concerned, we 
do see the need for more particularized protections, especially in 
some of the areas I mentioned, such as uniformity of certain kinds 
of disclosures and privacy protections, et cetera. Whether those 
need to be Federal or State, I think is something 

Mr. Barton. Well, is it safe to assume that, with some specific 
provisions like have just been outlined, that the National Associa- 
tion of Attorneys General would prefer that most additional con- 
sumer protection that is electricity-specific will be done at the State 
level? 

Ms. Burns. I think certainly the concern that attorneys general 
always have is twofold. One is we do not see the need— no one is 
suggesting it here, but concerns about preemption of State author- 
ity are always at issue. I think the concern that Mr. Cooper raised 
in terms of whether Federal protections cover the field or whether, 
as we prefer, they would complementary to, and supportive of. 
State enforcement possibilities. 

Mr. Barton. Thank you. 

Mr. Michaels, are there other competitors in the segment of the 
marketing industry that you are in, or are you pretty much it in 
terms of electricity price shopping on a national level? 

Mr. Michaels. There are other websites that list suppliers. 
There are other websites that have efficiency equipment. The as- 
pects that we have of putting them together, and doing the evalua- 
tion for the consumer of their bottom-line bill are unique to our 
site. 

Mr. Barton. What would your answer be to Mr. Brice or Mr. 
Cooper if they were to say, well, it is great if you have got a home 
computer and you are computer literate, but what about the people 
that can't afford home computers or perhaps have them, but are 
afraid to turn them on because they don't know what to do with 
them? Flow would they take advantage of the information that you 
are making available? 

Mr. Michaels. That is absolutely correct and a reasonable con- 
cern. The propagation of computers among all groups is increasing, 
and access to computers, if you don't have them at home, in public 
places is increasing as well. But a solution for other consumers 
that deals with a mail-back approach has been discussed in a few 
States, and perhaps there are other things you can do. 

Mr. Barton. Mr. Casper, I know that Mr. Flail was pretty ex- 
plicit with you in some of his questions, but, as I understand your 
testimony, you are for competition, and you want as much informa- 
tion as possible to make the decisions about where to get your elec- 
tricity supplies. Is that a fair summary of your testimony? 

Mr. Casper. Yes. 

Mr. Barton. Mr. Brice, on behalf of the AARP, I would summa- 
rize what you have said in your written statement is, again, you 
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all are for competition, but you want to make sure that there is 
adequate consumer protection, so that senior citizens are not taken 
advantage of? Is that a fair summary? 

Mr. Brice. That is correct. 

Mr. Barton. Okay. Mr. Cooper, I wasn't here when you were 
speaking. I was out in the annex talking to some of my constitu- 
ents. But Congressman Largent said that you stated that the best 
consumer protection is competition and informed consent. Is that 
fair? 

Mr. Cooper. Absolutely, and the Federal job is to make those 
interstate markets work in a competitive fashion. 

Mr. Barton. And I have talk^ to you personally, Ms. Toccoli, 
but, again, small businesses are afraid that they may not have the 
same opportunities to price-shop as some of their larger competi- 
tors. So the Small Business Alliance that you represent wants to 
make sure that it is a level playing field. 

Ms. Toccoli. That is correct. We want choice, and we want pro- 
tection for the choices we make. 

Mr. Barton. Okay, I yield back, Mr. Chairman. 

Mr. Stearns. I thank the gentleman. The gentleman from Ohio, 
Mr. Sawyer, is recognized for 5 minutes. 

Mr. Sawyer. Thank you, Mr. Chairman. 

The topic I would really like to explore as much as anything 
today is the notion of confidentiality and privacy. When we were 
working on healthcare legislation, it occurred to me that the two 
arenas where people are most concerned about protecting those two 
things are in terms of their financial information and their condi- 
tion of health. Thw were operating under the assumption that, be- 
cause medical profesionals had taken an oath to preserve both of 
those highly valued commodities, that in fact that they were pro- 
tected. But the truth of the matter may be something closer to an 
image that I used yesterday in this room, and that was of a bottle 
whose neck is tightly sealed, so tightly sealed that nothing can get 
in and out. That is that oath. But the bottom of the bottle is miss- 
ing, and it is just leaking like mad. Healthcare information is 
bought and sold all the time. 

Our banks seem to work pretty well. People walk up to a bank 
and they take cash out of their pocket and hand it over to some- 
body whose identity they don't know, with the confidence that they 
will get their money back, and perhaps even with interest, and that 
all they have to do is identify themselves, and that contract will 
be sustained. 

I really am interested in hearing each of you talk about that 
component which, it seems to me, is very much at risk in terms of 
the information-sharing that may take place in a competitive envi- 
ronment where the information that is gathered as a result— I 
mean information about your hamburger business, for example, 
that would be of immense usefulness to your competitors, and the 
competition and the need to generate income may well put the in- 
formation that is important in your competitive industry very much 
at risk in this environment. 

Could you comment, those of you who care to, on the ways in 
which we might go about guarding that enormously precious com- 
modity that I suspect will be very much at risk as you turn over 
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information that may have commercial value to competitive electric 
suppliers? Yes, sir? 

Mr. Cooper. One of the problems that we have encountered in 
telecommunications is that the incumbent utilities think they own 
that information. They thought that, as part of the franchise, to go 
back to Mr. Hall's suggestion— and I would be glad to answer some 
questions on stranded costs, since I am an expert and have testi- 
fied about a dozen times on stranded costs 

Mr. Sawyer. I would be eager to hear about that, but not in this 
question. 

Mr. Cooper. With respect to privacy, they think they own that 
information, and whatever the legal basis was that, as the fran- 
chise monopoly might have had for that claim, in a competitive 
market they can't have it anymore, and that is the fundamental 
poi nt. 

So with banks, banks may never have thought they owned that 
information to do with that as they please; utinties did, and it will 
vary from State to State and utility to utility. But the fundamental 
point is that, as you transition from that franchise to a competitive 
situation, you have to make it clear that the customer owns the in- 
formation. As the customer owns the information, the customer 
controls it, and it only gets revealed with the customer's permis- 
sion. That is the fundamental change that has to happen. 

Now the second thing, of course, is that, in order to run an elec- 
tronic system such as this, you have to transfer certain informa- 
tion. The answer is that you should only transfer what is necessary 
for purposes of tendering a bill, and that information should only 
be used for the purpose of tendering the bill to collect for the spe- 
cific services transacted. 

Mr. Sawyer. What kind of custodial standards should apply in 
a circumstance like that, and should there be sanctions for vio- 
lating them? 

Mr. Cooper. Oh, absolutely. If you don't police it, the informa- 
tion is much to valuable; it will get abused. So you have to have 
vigorous, but you have to establish the legal principles that I own 
my information. The only information that gets transferred is with 
my permission, with the exception of what is necessary for billing. 
Having said that, you then have to police that and maxe sure that, 
when you get caught violating it, you pay the price. And, ulti- 
mately, the price should be you are out of business if you become 
a bad actor. 

Mr. Stearns. The gentleman's time has expired. 

Mr. Sawyer. Could I ask one more question? 

Would you make it a violation to have blanket sign-over, blanket 
release of information as a condition of being a customer of a com- 
pany? 

Mr. Cooper. Absolutely not. I mean, go back to your medical 
question; we have got a problem. But the answer is that informed 
consent, a great deal of thinking about that, it has to be informed. 
Yes, it can't be the bottom of a check that says, "Switch to me. I 
have $50," and there is a little language there that says, "Besides, 

I can give away and use all your information." Obviously, that is 
not informed consent. So you need good informed consent for the 
release of your information. 
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Mr. Sawyer. Mr. Chairman, thank you for your flexibility. 

Mr. Stearns. Yes, I thank the gentleman. The gentleman from 
Oklahoma, Mr. Largent, is recognized for 5 minutes. 

Mr. Largent. Thank you, Mr. Chairman. 

Mr. Casper, I would tell you that you had Mr. Hall right up to 
the boat, and then you let him get off the hook. Right up to the 
boat you let him get off. 

Mr. Michaels, I am intrigued by your testimony that I have be- 
fore me. I wanted to talk to you a little bit about— well, first of all, 

I want to ask you this question: You are in the software business. 
You sell software. Do you sell software to electric suppliers or do 
you sell the software to the end-user, the consumer? 

Mr. Michaels. We have the Internet site, which is our own site, 
and part of the I nternet site is the sale of energy-efficient products 
such as high-efficiency lights, and we make a margin on the lights 
that are sold on the site. 

As retail choice proceeds, and there are many more retail sup- 
pliers, we do have a signup capability for the suppliers actually to 
be signed up as part of their evaluation on the site. And that is 
a potential component for us. 

We also have offered utilities around the country the opportunity 
to sponsor the energy audit portion of the site, which is useful. One 
of the things we are talking about is the exchange of data on en- 
ergy billing information between the utility and the energy audit 
portion. And that is currently 

Mr. Largent. So it is sort of multifaceted? 

Mr. Michaels. It is multifaceted. 

Mr. Largent. Someone told me about— in fact, one of the staff 
was talking about— a CD-ROM package that you give to con- 
sumers. Can you tell us a little about that? This is kind of a con- 
sumer option or something? 

Mr. Michaels. Well, when a utility sponsors the energy audit 
portion, one of the options utilities have is actually to send the CD- 
ROM you were talking about in the mail to consumers. The typical 
situation is that a third of consumers who have computers will use 
it. Waiting for people to get to a website takes a lot longer, and 
that is the reason that they try it that way. 

Mr. Largent. I see, and then what does the CD-ROM do? 

Mr. Michaels. Evaluates all the energy options in their home, 
shows them how they can reduce their bill by installing energy-effi- 
cient equipment. It lets them track their bill over time to see what 
performance they are getting and the things they are trying to do, 
as well as view the energy guide site and see the supplier options 
in their area. 

Mr. Largent. Now when you say, "tracks all their energy out- 
puts, options," what did you say? 

Mr. Michaels. Tracks their energy bills and sees if they are re- 
ducing their energy use normalized for 

Mr. Largent. Does it actually analyze, like how much electricity 
their washing machine uses or dishwasher? 

Mr. Michaels. Yes, it conveys that to the user. 

Mr. Largent. And is this the technology that will eventually 
lead to smart appliances and options that consumers have to run 
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their dishwasher or the washing machine at certain times of the 
day where the electricity prices would be lowest? 

Mr. Michaels. Absolutely, the combination of having this capa- 
bility on consumer's PCs, and the options available on the I nternet, 
including retail options and connection to home-automation, like 
you are describing, should produce the most value for consumers 
eventually; it will take sometime. 

Mr. Largent. One of the other things in your testimony that I 
wanted you to kind of highlight was this idea that you had been 
tracking the selections that consumers were making on their sup- 
pliers. And that initially, it showed that consumers were choosing 
on price only, but as they got more familiar with the options that 
they had before them, that it says here, it says the size and loca- 
tion— it says, "In the end, none of them made their selection on 
price"; that issues such as energy-sources, minimum-contract 
terms, size and location of supplier were reacted to differently by 
consumers. 

My question is, the idea is that the market really can drive this 
whole renewable energy idea, in and of itself. Is that true? 

Mr. Michaels. There is a lot the market can do. When con- 
sumers have the information digested in a way that they can get 
their arms around it easily, they look to minimize the cost, the use 
of electricity and gas, and they also look to minimize their environ- 
mental impact in many cases. 

And what we found in the focus groups that you are referring to 
is that consumers often started saying, "I am all driven by cost," 
but once they actually got into it, they said, "Well, maybe I can live 
with a few bucks a month more and do my part." 

Mr. Largent. Yes. Thank you. 

Ms. Burns, one of the issues that I hear from constituents in the 
State of Oklahoma, as we are moving toward restructuring in a 
low-cost State, is cross subsidization. And I am sure that maybe 
has been an issue in New York as well. And the issue, again, is 
allowing a PSO or 0GB, or whoever the company, the lOUs are, 
that have developed this brand image, getting into the heating and 
air-conditioning or electrical contracting work as a subsidiary of 
their business. How has the State of New York dealt with that 
issue? 

Ms. Burns. I think there are really two issues. One is the com- 
petitive concern in terms of anti-trust law, which is, are they, in- 
deed, cross-subsidizing? And obviously, one does not want that to 
occur. And I think our public service commissions, as well as our 
anti-trust law, would look to that. 

I think the other issue, in terms of a more consumer protection 
concern, is where you have the unregulated subsidiary with a simi- 
lar name to the regulated utility. We do have that situation in New 
York, and the concern there is that it may lead to confusion on the 
part of the consumer. I think, according to the FTC, actually FTC 
economists, who gave a little talk to the NAAG working group re- 
cently, I think in Nevada there was a study that their public utility 
commission did, which showed that consumers were confused if the 
unregulated subsidiary had a similar name, and that made them 
really prefer to go to that provider, as opposed to other competing 
providers who did not have the name; and that even putting a no- 
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tice in saying, "We have the same name, but we are an unregu- 
lated subsidiary," did not really effectively change that preference. 
So, currently, in New York, there aren't any rules to deal with this, 
that I am aware of, but it may be 

Mr. Stearns. The gentleman's time has expired. 

Ms. Burns, [continuing] that we would have to have some. 

Mr. Stearns. The gentleman from Michigan, the ranking mem- 
ber of the full committee, Mr. Dingell, is recognized for 5 minutes. 

Mr. Dingell. First, this question, I think to the representative 
of the Consumer Federation, and also— I am having trouble seeing 
names— the gentleman immediately to your right. Gentlemen, we 
now, according to all accounts, have a situation where the house- 
holder is receiving, essentially, a subsidy under State regulation. If 
this bill passes, that subsidy will be repealed. Do you favor that? 

Mr. Cooper. Well, the question of the pricing is essentially a 
State question. 

Mr. Dingell. J ust a simple yes or no. Pardon? 

Mr. Cooper. Pricing of electricity is almost entirely a State mat- 
ter. 

Mr. Dingell. That is right. 

Mr. Cooper. And the way that I would see Federal legislation, 
as I emphasized in my opening remarks, is that the Federal legisla- 
tion should promote and support competition in the interstate ju- 
risdiction, which will, in fact, we hope and believe, lower the cost 
of electricity to the purchasing entity in the State. 

Mr. Dingell. So the answer, then, is that you favor enactment 
of legislation which would repeal that subsidy to the householder? 

Mr. Cooper. Well, I don't think Federal legislation can, in fact, 
repeal that subsidy. 

Mr. Dingell. You don't think so? 

Mr. Cooper. Nor do I think it should. What I think it should do 
is promote competition, and the States will continue to deal with 
it. I would question whether there is a subsidy— we battle over that 
question at the State level on a continuous basis. So that if Federal 
legislation, is enacted, it should not tell the States what they can 
or can't do with the pricing. It should make the job of introducing 
effective competition easier. But the States will continue to deal 
with the question of how they allocate the costs 

Mr. Dingell. In other words, you advocate deregulation only on 
interstate sales. Is that correct? 

Mr. Cooper. The Federal jurisdiction should not tell the States 
that they have to der^ulate in their markets. 

Mr. Dingell. All right now, Mr. Brice, what do you have to say? 

Mr. Brice. I would agree that the option should be the State's. 
We have been working with municipalities on some issues 

Mr. Dingell. So you don't think that this is something that 
should be mandated by the Federal Government? 

Mr. Brice. That is true. 

Mr. Dingell. Now the lady on the end in the blue, ma'am, you 
said that this is something— and I can't see your name plate, for 
which I apologize. 

Ms. Toccoli. j ust call me "B.j ." 

Mr. Dingell. Thank you. I apologize to all three of you. 
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Your comments were that this is a matter which should be dealt 
with at the State level? 

Ms. Toccoli. Yes, we think the State should take the lead, at 
least for small business, certainly is where it is easier for us to 
communicate. We don't think it is a "cookie cutter" deal, and cer- 
tainly consumer protection starts at the State level and can be sup- 
plemented by the Federal level. 

Mr. Cooper. Mr. Chairman, may I add a point? If you include 
Texas, which I think is about to go in terms of restructuring, by 
my count, 55 percent of the electricity sold in this country is sold 
in States that have already restructured, more than half. So we are 
past the question of whether the Feds can move this. The Feds 
have been behind. The question now is, what can the Feds do to 
help the States that want to proceed to have an effectively competi- 
tive market and consumer protection? It is not the question of, can 
the Feds make restructuring happen? The States have done what 
they are going to do. We are past the tipping point. It is time to 
focus on the question of how this body can hdp that market work 
competitively to provide a little additional 

Mr. Dingell. Is there any State that is not now working on de- 
regulation or on restructuring of its utility market? 

Mr. Cooper. I doubt you could find one that hasn't been grap- 
pling with it and deciding what to do. 

Mr. Dingell. I think that is a fair statement. 

Yes, sir, what did you have to say? 

Mr. Casper. Mr. Dingell, excuse me. Florida recently— well, I 
shouldn't say recently— last year they voted down a bill for deregu- 
lation, and the year before that they voted down even the idea of 
studying deregulation in the State of Florida. 

Mr. Dingell. Who did that? 

Mr. Casper. The Florida legislature. 

Mr. Dingell. The Florida legislature? 

Mr. Casper. Yes, sir. 

Mr. Dingell. So, then the U.S. Government is being asked to go 
in and tell the Florida legislature what they ought to do, is that 
right, under this legislation? 

Mr. Casper. I don't know if we will see deregulation in the State 
of Florida unless that happens. 

Mr. Dingell. In other words, are you advocating that the Fed- 
eral Government ought to come in like Big Brother and tell the 
Florida legislature what they ought to do? 

Mr. Casper. I think there should be, hopefully, in a Federal bill, 
a large 

Mr. Dingell. I find myself curious. You appear to be espousing 
the position that the Florida legislature ought to be told by the 
Federal Government what the Florida legislature ought to do with 
regard to protection of consumers on electric utility prices. Tradi- 
tionally, the State of Florida has regulated retail utility sales with- 
in its borders. I am curious why you are here advocating now that 
we should have the Feds come in and totally revamp the situation 
and tell the Florida legislature what to do. Obviously, you have a 
strong reason for this. What is it? 
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Mr. Casper. Mr. Dingell, just like I said previously, it is that we 
in the State of Florida, unless there is a Federal mandate, may 
never see electrical deregulation. 

Mr. Dingell. Well, why is it that we should not trust the Florida 
legislature? You elect them down there; I don't. Is there something 
wrong with your legislature that you wish to announce today that 
would give us a basis for assuming we ought to step in and do 
away with the Florida l^islature's control over electric utility rates 
within the State of Florida? 

Mr. Casper. I think it has a lot to do with the utilities in our 
State and their ability to facilitate legislation. 

Mr. Dingell. I am curious. Well, I guess I have used up about 
the amount of time I need. 

Texas has already deregulated its utility prices, have they not? 

Mr. Cooper. I believe there is a piece of legislation that has 
passed both houses and is likely to be signed. 

Mr. Dingell. Very good. Well, Mr. Chairman, you have been 
very gracious. Thank you. 

Mr. Stearns. I thank you the gentlemen. 

Mr. Barton. Would the chairman yield just for a second? 

Mr. Stearns. The chairman yields to the chairman. 

Mr. Barton. I just want to inform my distinguished ranking 
member— and I know that he knows this— there is no bill yet. 
There are a number of bills that have been introduced, and we 
hope to introduce a bill, but right now we are holding hearings to 
see if there is consensus on getting such a bill. So there is no pend- 
ing bill before the subcommittee. And I know the gentleman knows 
that. 

Mr. Stearns. Next the Chair recognizes the gentleman from Ari- 
zona, Mr. Shadegg, for 5 minutes. 

Mr. Shadegg. Thank you, Mr. Chairman. I appreciate the testi- 
mony of all the witnesses and I would like to explore several par- 
ticular details. 

Mr. Michaels, I will start with you because I am fascinated by 
what you do. Let me see if I fully understand it. One of the things 
that I don't understand is how you are going to make a living at 
it because I haven't figured out— I mean, your website sounds fas- 
cinating to me, and if Arizona fully implements its deregulation ef- 
forts, which they are trying to do at the moment, I would love to 
log on and figure out, okay, where is the best deal for me and what 
are the options? 

First of all, do you make some money off of the website itself? 
Can you make earnings off of the website or is that a kind of a lost 
leader for you? 

Mr. Michaels. I would describe it as a loss leader at this point. 
The business of websites is attracting a lot of traffic, and having 
leadership in your area, the traffic by itself ultimately creates 
value in that you can have advertising on the site. 

We do have two mechanisms in place that we expect will eventu- 
ally be important: the purchase of energy-efficient products and 
services by consumers directly, and second, the ability for retail 
suppliers to have the actual signup service through the site itself. 
These things, when retail choice really takes hold and really comes 
into play, will be important for us. Right now, we do have this util- 
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ity sponsorship of the energy audit portion, it is a reaiiy important 
part of running the company right now. 

Mr. Shadegg. i appreciate that darification. i wiii teii you a part 
of it must ai ready be working. When you mentioned— i had actu- 
aiiy read, ahead of time, your iittie buib package, and i thought, 
"Sounds iike a gimmick; it is not going to get me very far." But 
when you said that that package of buibs, which i can buy for $58, 
couid save me $350 a year, Mr. Shimkus and i both said, "Wow." 
i think he and i are ready to buy the product. So, i am certain that 
it does have a vaiue. 

i wouid aiso say that you, through the website, are obviousiy 
going to become, if you are not ai ready, a ieader in the area. 

Let me understand another aspect of the business. Another as- 
pect of the business is that you go to utiiities who are in the mar- 
ket in the area, work an arrangement with them, where they spon- 
sor the CD; is that right? 

Mr. Michaels. The CD and the energy audit portion of the 
website. So that consumers, when they are doing an evaiuation of 
their homes for energy efficiency, are doing something that is 
brought to them by us and the iocai utiiity. 

Mr. Shadegg. Weii, i have a ioad controiier in my home because 
energy used to be, when we buiit our home or bought our home, 
a huge component of the overaii cost. Quite frankiy, thanks to the 
industry, energy costs i think reiative to other costs in our famiiy's 
budget have gone down a iittie bit, and we aren't, i don't think, as 
good at using that ioad controiier as we once were, i am sure if we 
get into another crisis, we wiii be paying more attention to it. But, 
any way we can save money is important to the Shadegg famiiy 
budget. 

i wouid iike to understand-i think you have a unique perspec- 
tive; you must have to deai with utiiities in— how many different 
States? 

Mr. Michaels. We are working with 26 utiiities; i 'm not sure ex- 
actiy how many States, probabiy about 15 States. 

Mr. Shadegg. And the vaiue of your service is dependent upon 
the reiiabiiity of the information you get from them? 

Mr. Michaels. The vaiue of our service to consumers? 

Mr. Shadegg. Yes. 

Mr. Michaels, it is something they work with directiy, so they 
eventuaiiy get a rate. They wiii go back and forth untii they are 
very comfortabie with it, which is one of the advantages of working 
interact! veiy, which you can, on-iine. 

Mr. Shadegg. Given that you work with iots of different utiiities 
in a number of different States, do you have a perspective on what 
types of consumer protections— and since that is what this hearing 
is about— are, in fact, necessary? That is, what types of consumer 
protection, if any at aii, shouid the government mandate? And if 
you care to break it down, are there things that you think the Fed- 
erai Government has to mandate, in terms of consumer protection 
as distinguished from the States, in that area? 

Mr. Michaels. Weii, the area that we are most invoived with is 
information privacy. We have an appiication for a new site, a voi- 
untary program caiied 'Trustee," sets a set of standards for 
websites and the use of consumer information, and not seiiing it. 
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not releasing it without permission. And those things are extremely 
important, I think, from the standpoint of the credibility of the 
Internet and information in the industry. Having something that 
required proper privacy would not only serve the public, but would 
serve companies like us who are doing it voluntarily. 

Mr. Shadegg. Are your customers, or the people that you can 
serve through the I nternet site, or through the CD-ROM— are those 
only residential or do you have the same kind of service that you 
provide to business customers? 

Mr. Michaels. Well, we have gotten residential started; we are 
focusing on developing a business side, which we hope to have up 
by the end of the year. 

Mr. Shadegg. Ms. Kolish, I would like to ask you, you have a 
unique responsibility 

Mr. Stearns. The gentleman's time has expired. 

Mr. Shadegg. I thank the gentlemen. 

Mr. Stearns. The gentleman from New J ersey, Mr. Pallone, is 
recognized for 5 minutes. 

Mr. Pallone. Thank you, Mr. Chairman. I wanted to ask Ms. 
Kolish a couple of questions. 

Ms. Kolish, if Federal legislation was enacted that repealed 
PUHCA, but did not guarantee retail competition and protection 
against the exercise of market power, would such legislation benefit 
or harm consumers, in your opinion? 

Ms. Kolish. Oh, goodness, you are asking me a competition anti- 
trust question rather than a consumer-protection one, and I am not 
certain I can answer it without knowing a little bit more about 
what you have in mind. 

Mr. Pallone. Okay. 

Ms. Kolish. I mean 

Mr. Pallone. Go ahead. 

Ms. Kolish. The Commission, obviously, believes that market 
power is an important issue that the Federal Government and the 
State governments need to take into account, and that you are not 
starting from a level playing field here. 

Mr. Pallone. Right. 

Ms. Kolish. And so that mergers and everything will need to be 
very carefully scrutinized. 

Mr. Pallone. But I mean, the question is, would you want, you 
know, whatever we do in terms of a PUHCA repeal to include some 
kind of guaranteed retail competition or protection against the ex- 
ercise of market power? I mean, in other words, do you feel that 
that should be part of comprehensive legislation that repealed 
PUHCA, and, you know, what are the good or bad parts of that, 
if it is not in there? 

Ms. Kolish. I am not certain what the answer to that is. 

Mr. Pallone. Okay. 

Ms. Kolish. We can tell you more. What we do know is that the 
anti -trust laws that exist provide a great deal of protection already 
to competition and for consumers. Both the existing competition 
laws as well as the FTC act, which prohibits unfair methods of 
competition, provide the FTC and DOJ itself lots of authority in 
this area. 



303 


Mr. Pallone. Okay. Well, let me ask you this: I have a second 
thing. Would deregulation of the electric utility industry, in and of 
itself, provide consumers with a greater level of protection, or 
would it result in greater challenges to the consumer in terms of 
guarding against unscrupulous practices or ensuring access to a re- 
liable source of electricity? 

Ms. Kolish. Well, in this market, because consumers haven't 
had to choose, it probably will present greater challenges for them. 
But I think those are challenges that consumers with education 
can handle, and with the existing law-enforcement efforts, both 
Federal and State combined, that consumers will receive ample 
protections. 

Mr. Pallone. Okay. I wanted to ask one more thing of you, if 
I could. You mention in your testimony— it references the concept 
of green tags as an alternative to more traditional disclosure meth- 
ods. Two questions: If you could give us some more detail about 
that, including how it would operate, and who would operate it? 
And then, you know, what are the advantages and disadvantages 
of green tag systems? 

Ms. Kolish. I think your question relates to how would market- 
ers substantiate the claims they make about energy sources and 
pollution sources, and that it poses very difficult substantiation 
issues— having tracking systems in place so that a marketer will 
know, if they are claiming they have hydro-power, that they have 
actually provided hydro-power. An alternative that has been con- 
sidered to the settlement process for figuring that out has been a 
tradable tag system, where energy would be tagged as being hydro- 
power, and you could sell that tag the way you do other commod- 
ities. 

Mr. Pallone. Okay. Ms. Burns, the issue of billing information 
is sensitive, and on the one hand, many argue that a customer has 
a right to expect that their current billing information be kept con- 
fidential. On the other hand, some argue that all providers should 
have access to an incumbent utility's information about its cus- 
tomers; otherwise, the utility retains a significant comparative ad- 
vantage over other potential providers. And I just wanted your 
opinion on that. 

Ms. Burns. Well, I think the privacy concerns that have been ex- 
pressed by some of the members of this subcommittee are ones that 
we share. I will say in New York our office hasn't really had the 
opportunity to look at this in-depth. But I think they are issues 
that really do need to be looked at. I think privacy of billing infor- 
mation is important. The NAAG resolutions that we have men- 
tioned support privacy protection for billing information. And I 
think the question is sort of, how do you go about ensuring that? 
And what do you look to? Do you look to other kinds of confidential 
requirements for other kinds of bills— telecommunication bills, for 
instance. And I think in New York, that is still kind of an open 
question, but I think privacy protections are very important. 

Mr. Pallone. Ms. Toccoli, did you want to comment on that, too? 

Ms. Toccoli. Well, we have a little 

Mr. Stearns. The gentleman's time has expired. Why don't you 
go ahead? 
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Ms. Toccoli. Small business has a little different issue, that we 
also need access to information on our businesses. It is so often 
held by the leasing or property management. So, we have mixed 
emotions because we also need access to some of that information. 
We are, though, for privacy. 

Mr. Pallone. Okay, thank you. Thank you, Mr. Chairman. 

Mr. Stearns. Thank you. The gentleman from Illinois, Mr. 
Shimkus, is recognized for 5 minutes. 

Mr. Shimkus. And I've got my clock running; I know if Stearns 
is in the Chair. 

Mr. Michaels, first a quick question for you: When you showed 
us your presentation and you talked about green power, how did 
you define green power? 

Mr. Michaels. There is a voluntary "green E" certification that 
a number of the companies have applied for and gotten, and spe- 
cifically that is what I was referring to. 

Mr. Shimkus. Was nuclear power considered "green?" Mr. Mi- 
chaels. I believe not. I don't really remember the specifics of 
the 

Mr. Shimkus. The only reason I ask is that it is probably an 
issue that we have to address somehow and for our legislation to 
have a— define: What is that? I always will argue that nuclear 
power, as far as emissions, is as safe as you are going to get. 

There are questions about hydro-power. The administration's bill 
doesn't have hydro-power as "green." So, that is something that is 
a Federal issue that we are going to have to look at. 

The question is going to be for Mr. Casper. Mr. Brice mentioned 
aggregation. Mr. Casper, in your testimony, you stated that Con- 
gress must prohibit any restrictions on the customer's ability to 
purchase power through aggregation. That makes, obviously, sense 
to me. I am a proponent of that. But, can you explain to me what 
type of restrictions we might put on that would prohibit aggrega- 
tion? 

Mr. Casper. None other than the ones that are existing today, 
and the fact that we can't aggregate today. 

Mr. Shimkus. Okay. Mr. Brice, as far as AARP, do you have any 
concerns that we are going to restrict the ability to aggregate? 

Mr. Brice. No, we just want to be sure that considers the con- 
sumer. 

Mr. Shimkus. And, Mr. Brice, you also 

Mr. Barton. Use the microphone, Mr. Brice, please, sir. 

Mr. Brice. Sorry. 

Mr. Shimkus. You also talked about billing. And, of course, I 
wasn't here for the passage of the Telecom Act, but I'm on the 
Telecom Subcommittee, too, and I think we have to also be very 
careful about our Federal regulators. We have a universal service 
fund on bills, which is designed to provide subsidies for rural tele- 
phone, so that we can have full coverage. But that is also where 
the infamous "e-rate" fund is charged and that the proposal to in- 
crease the e-rate is charged there, all of which is an additional tax 
on the consumer which is not voted on by Congress. 

So, I think your organization is right to be concerned about bill- 
ing and to make sure that-l see billing as one of the biggest prob- 
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lems that came out of the Telecommunications Act that we haven't 
really cleared up. Have you got any comments on that? 

Mr. Brice. I agree. Well, first of all, it is confusing usually, and 
what we want to be assured of is that there is clear indication of 
what the s^ments and the components of the bill represent— if it 
is a tax, if it is a free charge, or whatever. We want to be sure that 
the consumer is aware of what they are being charged and asked 
to pay for. 

Mr. Shimkus. Great. Thank you. 

Mr. Cooper, which States did you testify in on their State dereg 
bills? 

Mr. Cooper. I have testified in Tennessee, Indiana, and New 
York at the legislature. I have testified in restructuring hearings. 
Actually, I testified in Arizona, Pennsylvania, Virginia, and New 
York. 

Mr. Shimkus. Pennsylvania and Virginia are the only two of 
those States that have passed restructuring? 

Mr. Cooper. Well, New York has done restructuring 
administratively 

Mr. Shimkus. I mean by law. 

Mr. Cooper. Arizona is almost done administratively. 

Mr. Shimkus. Right. 

Mr. Cooper. Legislatively, Pennsylvania certainly has, yes, and 
Virginia just passed it. 

Mr. Shimkus. I was wondering if Illinois was in that group, but 
it is not. 

Mr. Chairman, that is all I have for right now. I yield back. 
Thank you. 

Mr. Stearns. I thank the gentleman for yielding back. The gen- 
tleman from Mississippi, Mr. Pickering, is recognized for 5 min- 
utes. 

Mr. Barton. Would the gentleman yield before that? 

Mr. Stearns. Absolutely. 

Mr. Barton. I just want to inform the audience, Mr. Pickering 
had a terrible day at baseball practice today. 

He muffed several ground balls and complained about the calls 
when he was batting. So he has had a "bad hair day," so I want 
the witnesses to be nice to him. 

Mr. Pickering. Thank you, Mr. Chairman. I hope I got all the 
errors out of my system before the game time-the game day. 

But I also want to thank the chairman for these hearings, and 
join with you in thanking Tom Sawyer for joining us, the co-chair 
for the working group; Mr. Dingell for appointing him. I think it 
one other indication of the momentum and the effort from the com- 
mittee's work to move forward on this issue, and to find the agree- 
ment necessary to do so. 

I have a couple of questions concerning jurisdiction and privacy. 
Mr. Michaels, I hope I can do it quickly enough that you would 
have time to demonstrate an audit, your audit capability. I believe 
you had one presentation on your web page. I don't think you got 
to your audit to show us your technology on that front. 

But, first, let me ask Ms. Burns, on consumer protection, as we 
go forward in Federal legislation, is there anything that you see we 
need to do from a consumer protection point of view that the States 
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are not doing? Is there any direction, guidance, on issues? If so, 
what should we focus on in consumer protection? 

Ms. Burns. Well, first off, I think, as a representative of the 
State, we do like to think that our State powers with respect to 
consumer protection are pretty wide, pretty varied, and that we are 
pretty knowledgeable about what our consumers need. So that is 
sort of where we start from. Having said that, I do think that there 
is a Federal role. We don't say that there is no such role. We wel- 
come a Federal role. 

Mr. Pickering. Would you give us specific examples of what you 
think would be helpful 

Ms. Burns. Well, I think many 

Mr. Pickering. If at all? 

Ms. Burns, [continuing] of the issues that have been touched on 
today are areas in which there may well be a role for a Federal 
protections as well as State protections, whether those be slam- 
ming, which, you know, has proven to be a big issue in telecom, 
whether it is the question of uniformity of disclosures. 

I think as we move into a more national set of markets, which 
we don't have now, but as you have competing providers who are 
nationwide and not just intrastate, that Federal concern might be 
more pointed. But, again, I will say again my mantra which is, "We 
like to think whatever role the Federal Government plays in this 
area of consumer protection, it is one that" 

Mr. Pickering. Would be in partnership with the States? 

Ms. Burns. Exactly. 

Mr. Pickering. Mr. Michaels, do you have anything to add as far 
as privacy or disclosure from a Federal level? 

Mr. Michaels. I think as long as information on the web is regu- 
lated in a way that consumers won't avoid using the web, that is 
the primary concern I have. 

Mr. Pickering. Mr. Casper, I would like to follow up on a ques- 
tion that Mr. Dingell started. As you know, as we have a whole 
range of proposals before the committee— from a date certain man- 
date, to competition, to removal of barrier incentive approach, to 
the administration's proposal of an opt-out from competition. In 
your view, if you had a bill that would remove barriers, establish 
reliability standards, transmission standards, clarify the total 
power act on the States' authority to move to the retail wheeling 
if they so choose, would that not bring market pressure to those 
States, such as Florida, that to date have not chosen to go to com- 
petition? But as Texas moves, as Arkansas moves, as Oklahoma 
moves, as Virginia moves, as other States move, would there not 
be also market incentives without a mandate for the States to 
begin responding to competition in other regions and within their 
own region, without a mandate? What is your view of that? 

Mr. Casper. No doubt that, as other States move, the pressure 
mounts on Florida. It is just, as of today, there has been nothing 
done, and the barriers that are put up by the utilities in Florida 
are significant. 

Mr. Pickering. Would you support Federal legislation that es- 
tablished those things and gave incentives and removed barriers to 
competition, but did not have a mandate? As preferable to no Fed- 
eral legislation? 
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Mr. Casper. I would support a bill that is as strong as possible 
and 

Mr. Barton. The gentleman's time has expired. 

Mr. Pickering. Yes, thank you. Mr. Michaels, I didn't get around 
to your audit. I apologize. 

Mr. Barton. He actually showed part of the audit capability. 

Mr. Pickering. Did he? Okay, another error on my part today, 
Mr. Chairman. 

Mr. Barton. No, no. 

You are just getting them out of your system. 

We will have additional questions for the witnesses for the 
record, and we would hope that you would try to reply in a timely 
fashion. 

We will not be in session next week, so we won't have a hearing 
next week. But the following week we will have a hearing on com- 
petition and innovation. And then the following week we hope to 
have a hearing on the administration bill. And then the following 
week after that, I am sure that there may be another hearing 
where we bring together a number of issues, including what has 
happened in the States in the last several months. If Texas does 
pass the bill— and we think they will this week or next week— we 
may have some witnesses on that piece of legislation. 

I want to thank the witnesses, and this hearing is adjourned. 

[Whereupon, at 12:05 p.m., the subcommittee was adjourned.] 




STATE AND LOCAL ISSUES 


THURSDAY, J ULY 1, 1999 

House of Representatives, 

Committee on Commerce, 
Subcommittee on Energy and Power, 

Washington, DC. 
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2247, Rayburn House Office Building, Hon. J oe Barton (chairman) 
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Members present: Representatives Barton, Stearns, Largent, 
Burr, Whitfield, Norwood, Rogan, Shimkus, Shadegg, Pickering, 
Bryant, Bliley (ex officio). Hall, Sawyer, Pallone, Rush, and Wynn. 

Staff present: Cathy Van Way, majority counsel; Joe Kelliher, 
majority counsel; and Sue Sheridan, minority counsel. 

Mr. Barton. The subcommittee will come to order. We want to 
welcome everyone to our continuing series of hearings on the state 
of electricity industry in the Unit^ States. Today our hearing is 
going to be on electricity competition and how the States and local 
governments are handling that particular issue. 

And it is a really special privilege for me later in the hearing, 
to introduce two great State legislators from the State of Texas 
who worked together in a bipartisan fashion to pass a very com- 
prehensive State deregulation bill in Ralph Hall's home State; 
which also happens to be my home State. 

This should be our next-to-the-last hearing on this subject be- 
cause I hope very soon to be working with Congressman Hall and 
Congressman Bliley and all other members of the subcommittee to 
fashion a bipartisan, comprehensive Federal restructuring bill. 

It is appropriate that our hearing today is on what the State and 
local governments have done. I think everyone understands that 
earlier this week Chairman Bliley made an important statement 
regarding the irreversible trend of retail competition at the State 
and local level. And he said that the need for a cattle prod such 
as a federally mandated, date certain for States to act is no longer 
necessary. 

I am pleased to join him in that assessment and in setting the 
schedule to move a comprehensive bill out of the subcommittee. We 
plan to move forward together in a bipartisan fashion. We want to 
finish the job that we started back in 1992 in this subcommittee 
where we did wholesale competition at the Federal level. 

I am hopeful that our action will encourage the States that have 
not acted to begin to act very soon. While our methods may be 
changing in the Tight of the fact that 23 States have moved to com- 
petition, our goal of lowering electricity prices, improving customer 
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service and spurring innovation by ensuring vigorous retail and 
wholesale competition in the electricity markets is the same as it 
always has been. 

It is especially important to note that even though Chairman Bli- 
ley statea earlier this week that we are not going to insist upon 
a cattle prod of a date certain Federal mandate, we still are going 
to push for consumers, including residential ratepayers, to have 
real choice at the retail level. 

And as we move closer to enacting a comprehensive restructuring 
bill there still are some important questions to be answered. What 
should the role of Federal Government be in fostering reliable and 
competitive, retail and wholesale electricity markets? Flow do we 
assure that the competition that we hope will result is vigorous 
and also fair? 

With our second panel of municipal and cooperatively owned util- 
ities, we are going to be asking what their role should be in a com- 
petitive electricity market. In that vein, I am going to be very in- 
terested to hear specifics from today's witnesses. 

I would like, as I said at the beginning, to particularly welcome 
State Senator David Sibley, a Republican, a good friend of mine 
from Waco, Texas, my home town where my mother is his con- 
stituent. And our good friend. State Representative Steve Wolens 
from Dallas, Texas. Fie is a Democrat and he passed his version of 
the bill, 144 to 4. 

I have seen resolutions honoring Davy Crockett not pass the 
Texas legislature 144 to 4. That is a tremendous accomplishment. 
Both of these gentlemen are to be commended for their dedication 
to this issue and their willingness to listen to all sides. I am told 
that all of the interest groups and stakeholders in Texas supported 
the bill on final passage, and that is a tremendous accomplishment. 

I hope that they will tell this subcommittee about how they 
worked that political magic and how they can help us to garner 
such overwhelming bipartisan support when we move to mark-up. 

Now is the time to take this issue from the positions that many 
have held for a number of years and move into the real world of 
what is going on today in the marketplace. We hope that this hear- 
ing will shed some light on those issues. 

We hope that we can begin to move forward in a bipartisan fash- 
ion. And I want to echo the words of Chairman Bliley who said 
that he wants our friends on both sides to work with us on this 
effort. 

I would now like to welcome the ranking Democrat, the great 
friend from Rockwall, Texas, Ralph Flail, for an opening statement. 

Mr. FIall. Mr. Chairman, I thank you very much and I subscribe 
to everything you have said. And I again want to repeat my peren- 
nial expression of gratitude to you for the way you handle this 
issue and for the cooperation you have reached across to us over 
here and we are grateful for it. It is the way to do it. 

And we do have two fine gentlemen from Texas here, and my 
friend from New J ersey over here just a moment ago was inter- 
ested in your use of the term "cattle prod". I don't know. I am sure 
they have a similar tool in New] ersey. 

But there is another bit of western lore that we might pull into 
this and after the two that passed the bill in Texas the way they 



311 


did and the hard work this group has done, we might give this 
Congress some advice that is given on the range almost every day 
in Texas: Don't ever try to rope a yearling when he is running 
downhill. 

And this bill is running downhill. Now, we have got some mo- 
mentum on it. We are working together, something good is going 
to happen unless somebody tries to rope him. If they do, I think 
they are probably going to get hurt. 

Mr. Chairman, I thank you for holding this hearing and I am 
looking forward— J im Sullivan also. I want to express my apprecia- 
tion to J im because you know, we don't just talk to people from 
Texas. We prefer to. We very rarely ever go north of the line but 
we go east. 

And J im is a fine member. A former chairman of NAERC; out- 
standing and knowledgeable, and has more than one time given his 
services to this committee, to this Congress. And we thank him for 
that. 

I extend a special welcome to these two Texas legislators. As you 
said, they steered restructuring legislation through their respective 
bodies. And they weren't really together to start with. I gathered 
some difference, a great deal of difference in their approach to it. 

And I kept getting reports that it was a 50/50 chance as to 
whether or not we were going to get a bill. I am referring of course, 
to Senator Sibley of Waco who is just north and east of me, and 
Steve Wolens of Dallas who is almost in my district— the job they 
did. 

They think alike, I guess basically in being successful and skilled 
and caring legislators, but they had their own ideas about this. 
They worked them out and they worked hard at it and they worked 
day and night. And despite the fact that we kept getting reports 
it is a 50/50 chance of getting a bill, you can imagine how the 
chairman who is running this committee and the ranking Democrat 
who opens gates for him, would have felt if we hadn't gotten a bill. 

We would have been in terrible shape to try and lead the rest 
of this committee into writing a bill that j eremy Bentham called 
the greatest good for the greatest number. And that is what we 
have to do. 

So I just hope my colleagues will listen carefully to Senator Sib- 
ley and Representative Wolens and to these other men who are giv- 
ing their time. And I know it takes time to travel here, it takes 
time to prepare for being here, it will take time to leave here. So 
you all are givers and not takers, and we are very grateful for that. 

I expect we can learn an awful lot from their experiences and 
Mr. Chairman, I yield back the balance of my time, and again I 
thank you. 

Mr. Barton. I thank the gentleman from Rockwall and I know 
Senator Sibley is surprised to know that last night the ghost of 
Sam Rayburn moved Waco north of Rockwall. I guess things do 
happen in the dead of night. It used to be south of Rockwall. 

The chairman would now like to recognize the full committee 
chairman, the HonorableTom Bliley, for an opening statement. 

Chairman Bliley. Thank you, Mr. Chairman, and I certainly 
want to commend you for holding this hearing on State and local 
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issues in your efforts to bring about a fully open and competitive 
electricity power market. 

I began championing a competitive electricity market over 10 
years ago. In 1992 as the chairman of the subcommittee pointed 
out, with great effort on his part and the part of many, we took 
the first step in bringing competition to the wholesale market. 
Since 1994 I have work to spur the movement to retail competition 
and today I am pleased to report that some 163 million Americans 
in 23 States will soon be seeing the power of choice. 

This is a tremendous victory considering that 6 months ago to 
this day, only 13 States had opened their electricity power markets 
to competition. I commend the States that have taken this impor- 
tant st^. However, the work is not yet complete. I encourage the 
remaining States to open their electricity power markets to com- 
petition and accord their citizens the power of choice. 

Meanwhile, we here in Congress n^ to finish our job. There are 
Federal issues that must be addressed if we are to bring about a 
fully open, and competitive electricity power market that benefits 
all Americans. In order to do our part we must pass a comprehen- 
sive, electric power bill that is good for all consumers, improves re- 
liability, and ensures open and robust competition. 

Let me reiterate what I said Tuesday. We have a duty to give 
consumers access to more choices and lower prices. To deny them 
this would be wrong. So I urge all members to honestly join in this 
effort. It is important to consumers and it is important to our econ- 
omy as we move toward the new millennium. I am hopeful that we 
can accomplish this great challenge together. 

Now is the time for everyone to come to the table prepared to 
work. I have instructed my staff to work very closely with Chair- 
man Barton's staff to develop legislation that will finish the job. I 
extend an open invitation to all members. Republicans and Demo- 
crats, to participate in enacting a comprehensive electricity restruc- 
turing bill. 

As we develop that bill we must never lose sight that the con- 
sumer is front and center. Thank you, Mr. Chairman. I look for- 
ward to hearing the testimony of our distinguished witnesses 
today, and yield back the balance of my time. 

Mr. Barton. Thank you. Chairman Bliley. Before we recognize 
Mr. Pal lone. Congressman Hall and I were talking privately that 
many of you probably don't know what the phrase "yearling run- 
ning downhill" means. Once a calf grows up it becomes a yearling 
and it leaves its mother and the spring after that happens you 
have the roundup. 

And basically what that means is, if the yearling, the young cow 
is running downhill back to the pasture or the corral, you don't 
want to do any work to keep him from doing him what you want 
him to do anyway. So for those of you that didn't grow up on a 
ranch Congressman Hall wanted you to know what that phrase 
meant. 

Mr. Hall. I had always wondered what it was. I had used it a 
lot of times. 

Mr. Barton. We now recognize the gentleman from New j ersey 
for an opening statement. Mr. Pal lone. 
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Mr. Pallone. I know what a yearling is. There was a novel or 
something about a yearling. Thank you, Mr. Chairman. 

I want^ to say that I am particularly interested in hearing the 
testimony from today's witnesses since my home State of New J er- 
sey recently enacteci legislation that would deregulate the electric 
market on a very aggressive schedule. 

All New J ersey residents will be able to chose their electricity 
suppliers by August 1 of this year, and individual States clearly 
have the right and responsibility to establish their own game plans 
for introducing energy competition as we continue the restructuring 
debate here in Congress. We must of course make sure that we do 
not undo the progress that States like my own State have made. 

I would like to hear from States that believe they need our help 
as to what kind of assistance they would need from the Federal 
Government, and I would also hope our witnesses would provide 
their perspective on the effectiveness of mandating price cuts and 
whether the anticipated benefits outweigh associate costs. 

Further, hopefully the witnesses will inform us as to whether 
they believe Congress could remove or eliminate what some claim 
to be significant. Federal statutory barriers to a more competitive 
electric industry without pre-empting State authority over those 
areas traditionally falling within the State's jurisdiction. 

And since I might not be able to stay for the question period I 
would also like to ask up-front whether States have the authority 
to ensure the continued reliability of the intrastate electrical sys- 
tem and protect the interests and priorities of native or local load 
customers. 

Again, Mr. Chairman, I want to thank you for having the hear- 
ing on this issue today because I think that this issue with regard 
to the States is particularly important. Thank you. 

Mr. Barton. Thank you. Congressman Pallone. We would recog- 
nize the gentlemen from Kentucky, Mr. Whitfield, for an opening 
statement. 

Mr. Whitfield. Mr. Chairman, I am delighted we are having 
this hearing today and particularly focusing on State and local 
issues and the way that groups in Texas and Michigan and other 
parts of the country have dealt with this issue. 

We have had a number of hearings on this subject. I think I have 
said about all I need to say, so I will waive the balance of my time. 

Mr. Barton. Thank you. We would like to recognize the gen- 
tleman from Ohio, Mr. Sawyer, for an opening statement. 

Mr. Sawyer. Thank you, Mr. Chairman. All this discussion of 
colloquialisms in Texas reminds me that in Ohio one of the great 
linguistic dividing lines is the Old Lincoln Flighway. And above it 
there is one collection of colloquialisms and below it there is an- 
other. 

I discovered that when you live north of that line, particularly 
in an urban setting, that the word "service" has a very different 
meaning from when you live below that line and in an agricultural 
setting. And I was talking with one of my colleagues in the Ohio 
legislature. Fie said, what did you do over the weekend? I said, I 
have been at home doing constituent service. Fie said, son, I have 
been looking at your voting record and I do believe you may be 
right. 
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Language is important and the work of the States has been crit- 
ical. Texas I think, can be particularly instructive because it does 
r^resent such a very large market; virtually a region in its own 
right. But because of that it also creates some unique cir- 
cumstances. 

Distinguishing among those and understanding the importance 
of flexibility it seems to me, is particularly important. As you know, 
I have paid a lot of attention to transmission issues in all of this, 
and Texas I think, because it is so large, has a great deal to teach 
us but it may not represent all of the solutions. 

I have four basic questions I hope we can explore today. The 
question of whether or not there is sufficient transmission capacity 
across the country to create a genuinely competitive environment 
and whether the legislation that we are contemplating will provide 
for sufficient capacity to invest and grow, and the flexibility to do 
that as the transmission needs of much larger markets begin to 
evolve. 

That question of flexibility of framework I think is extremely im- 
portant, not only for the changing nature of interstate regional 
markets, but particularly for the hard-to-reach within particularly 
isolated pockets in the country in electrical terms. As we look at 
this the third question is, what role the FERC should have, both 
with regard to transmission and siting problems in particular. 

And finally, the valuation of both existing and new transmission 
facilities I think, plays into all of this as we make sure that there 
is sufficient attractiveness to provide for investment in new trans- 
mission entities. 

I hope that we can touch on all of those today, and I thank you, 
Mr. Chairman, and our ranking member for calling this particular 
hearing. I think in conclusion once again, we have a great deal to 
learn from it. Thank you. 

Mr. Barton. Thank you. Congressman. I am going to look up col- 
loquial whatever it is, and see what that means when I have a 
chance. 

We have got a journal vote on. We are going to try to continue 
so that we don't have to have an interruption. And so I have sent 
a runner and hopefully we can continue the hearing. We would 
now like to recognize the Congressman from Tennessee, Mr. Bry- 
ant, for an opening statement. 

Mr. Bryant. Thank you, Mr. Chairman. I do want to thank you 
also for calling this particular meeting and the series of meetings 
that we have had. 

I certainly think with the first panel including, I think, 40 per- 
cent Texans, it has to be a very valuable panel and I look forward 
to hearing from Texas, as well as others in the second panel from 
Paragould, Arkansas, all the way to New York City. So we have a 
wide variety I think today, of presentations. 

As I said before, I think we can all learn much from this valuable 
experience that some of these States have had. And with that in 
mind, I simply yield back my time and commend the process. 

Mr. Barton. Thank the gentleman from Tennessee, and we rec- 
ognize the gentleman from Oklahoma, Mr. Largent, who was the 
winning baseball pitcher from last week. I think gave up one run 
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and what, five hits, in seven innings? And for the third year in a 
row or fourth year in a row, was the winning pitcher? 

Mr. Largent. Third. 

Mr. Barton. Third year in a row. And he used to be a football 
player for the Seattle Seahawks but we don't worry about that any- 
more. So we recognize the gentleman who has done outstanding 
work on this issue, for an opening statement. 

Mr. Largent. Thank you, Mr. Chairman. I don't have an opening 
statement. I just wanted to hear your introduction. Seriously, this 
should be a fascinating hearing. This is probably one of the most 
confusing issues I think, in electricity deregulation for most mem- 
bers. 

And so to hear from the public power folks about issues on pri- 
vate use and new bond issuance and different issues like that, will 
be very important; open transmission. And so I look forward to the 
testimony of our panels. 

Mr. Barton. Thank the gentleman. We now recognize the gen- 
tleman from Arizona, Mr. Shadegg, for an opening statement. 

Mr. Shadegg. I thank the chairman and I commend him for 
scheduling this hearing. Given that the composition of the first con- 
sists of, as has been noted, almost all Texans, I find it rather inter- 
esting that instead of sending the normal invitation to this hearing 
you and Mr. Hall sent me a subpoena. 

M r. Barton . Y ou are I ucky to get that, M r. Shadegg. 

Mr. Shadegg. Other than to note that Arizona is facing many of 
the problems that we will hear about today, and that Arizona has 
moved forward with its own legislation, and that the Arizona legis- 
lation I think, differs from some degree from the Texas approach 
in that the legislation in Arizona forced all utilities, including pub- 
lic power, to open their territory to retail competition, creating 
some unique circumstances in Arizona, I am very much looking for- 
ward to this hearing. 

And in the spirit of thej uly 4 holiday and our Nation's birthday, 
I am going to spare you the balance of my opening statement and 
simply ask permission to insert it in the record. 

Mr. Barton. Point out for the record that March 2 is Texas' 
Independence Day, which Senator Sibley and Representative 
Wolens know. 

Does Mr. Burr wish to give an opening statement? 

Mr. Burr. Only to say Mr. Chairman, we have been challenged 
to try figure out the high concentration of Texans who have testi- 
fied on electricity. 

We have come to the conclusion that this is an effort by the 
Chair and the ranking member to have a way to gauge whether the 
census count in the year 2002 in fact is accurate, by making sure 
that we have had every Texan through the committee to in fact, 
testify. 

Mr. Barton. The statement is supposed to be relevant to the 
subject at hand, Mr. Burr. 

Mr. Burr. Let me take this opportunity today to thank you for 
allowing North Carolina to participate at last, in the debate on 
electricity, and to welcome the Honorable Preston Bass who is here 
to testify, and others of his colleagues from towns in North Caro- 
lina who are here to share their firsthand experiences. 
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I think that it has aiways been the intent of this chairman and 
this ranking member to make sure that this process inciudes the 
voices of aii, not just Texas; even though we do take the oppor- 
tunity to highiight the heavy-weighted nature of the Chair's choice 
of witnesses, and we weicome those Texans. 

But to aiso say in aii honesty, that this is a process that up tiii 
this point has inciuded everybody. This is a process that i am con- 
vinced as we go through tofinai legisiation, wiii continue to inciude 
everybody, and hopefuiiy wiii meet the test of the best poiicy the 
Congress can produce reiative to eiectricity dereguiation. 

i thank the Chair and i thank the ranking member for their 
ieadership and their guidance through this, i yieid back. 

Mr. Barton, i see no other members present that wish to give 
opening statements. Aii members not present who wish to have an 
opening statement put in the record wiii do so without objection at 
this point in the hearing record. 

Normaiiy, we wouid go ahead and bring the first panei but be- 
cause there is nobody here but me we are going to have a very 
short recess to go vote and we shouid reconvene within the next 10 
minutes. So aii our witnesses, we wouid encourage you to stay in 
the room, in our audience, i am going to run, vote and we shouid 
reconvene i wouid say, at about a 10:45. 

So we are in recess for approximateiy 12 minutes. 

[Brief recess.] 

Mr. Barton. The subcommittee wiii come back to order. We ap- 
preciate the induigence when we had to do the short recess. 

We want to caii our first panei forward. We have the Honorabie 
David Sibiey from the Texas State Senate, from Waco, Texas; we 
have the Honorabie Steve Woiens from the Texas House of Rep- 
resentatives in Daiias, Texas; we have the Honorabie] im Suiiivan 
who is President of the Aiabama Pubiic Service Commission, Mont- 
gomery, Aiabama; we have the Honorabie David Svanda? 

Mr. Svanda. Perfect. 

Mr. Barton. Svanda, who is the Commissioner for the Michigan 
Pubiic Service Commission. And iast, but certainiy not ieast, the 
Honorabie Wiiiiam Nugent who is Commissioner for the Maine 
Pubiic Utiiity Commission, Augusta, Maine. 

Gentiemen, i want to weicome each of you to the subcommittee. 
We have your statements, which i might say were on time. We 
ought to send a notice of that to the Department of Energy that 
it is possibie to get testimony on time to the committee, and we wiii 
put them into the record in their entirety. 

We are going to go right down from my ieft, your right. We are 
going to give each of you 7 minutes. There is a iittie iignt that wiii 
turn on and when it turns red you are supposed to stop, but we 
wiii give you a iittie extra time to compiete your sentence and your 
train of thought. 

So we wiii start with Senator Sibiey. And again Senator, the sub- 
committee can't teii you how pieas^ we are that you and Rep- 
resentative Woiens were abie to put together the bipartisan biii in 
theTexas iegisiature. And it is my understanding the Governor has 
signed it. 

That is a tremendous accompiishment for our State and gives us 
tremendous momentum for the country. So we weicome you to sub- 
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committee and will recognize you for 7 minutes to elaborate on 
your written testimony. 

STATEMENTS OF HON. DAVID SIBLEY, TEXAS STATE SENATE; 

HON. STEPHEN D. WOLENS, HOUSE OF REPRESENTATIVES, 

STATE OF TEXAS; HON. JIM SULLIVAN, PRESIDENT, ALA- 
BAMA PUBLIC SERVICE COMMISSION; HON. DAVID A. 

SVANDA, COMMISSIONER, MICHIGAN PUBLIC HEALTH SERV- 
ICE COMMISSION; AND HON. WILLIAM M. NUGENT, COMMIS- 
SIONER, MAINE PUBLIC UTILITIES COMMISSION 

Mr. Sibley. Thank you, Chairman Barton, Mr. Hall, and mem- 
bers. It is an honor for me to be here with you. 

Mr. Barton. Dave, you need to really put that microphone up 
close to you. 

Mr. Sibley. Thank you. It is especially an honor to be here with 
Chairman Steve Wolens. We did enjoy a good working relationship 
and that is what I would wish for you and everybody as you try 
to put this together. 

One of the things I think that we did right was, we set goals. 

1 guess the expression, not to get too Texan about this, but if you 
don't know where you want to go, how will you know when you get 
there? 

And so we came up with several goals, and some of the goals that 
we had were lower prices for residential consumers. And I would 
commend that to you. If the only choice a residential consumer has 
is higher price you are going to lose. That will not be something 
you want to do. 

The second was to set up a long-term, competitive market. We 
didn't take the short view; I think we took the long view. I think 
we were less concerned with what happens in the next 2 years or 
3 years as opposed to what we will look like in 5 or 6 years down 
the way. 

And the third thing was to be fair to the stakeholders. I assured 
all of the stakeholders early on in this I didn't want to see anybody 
get hurt or killed. We didn't want people going broke, we didn't 
want to see people who are in the market now unable to be in the 
market after we set this up. So we tried to come up with something 
along those lines. 

The other colloquialism I will use, and this will be the last one, 

2 years ago in the Texas legislature when I was Chairman of the 
committee that was overseeing this, I was not in favor of the idea. 
My question at that time was, what is broke? You know, if it ain't 
broke don't fix it. 

And so we had a system that had served the people of Texas rel- 
atively well for a long period of time. We are a low-cost State. We 
don't have extraordinarily high electric costs. But what I found out 
after looking at this for 18 months is that the system is broke. And 
what is broken is that consumers bear the risk of loss. 

In Texas, under rate of return regulation what we found was 
that no matter how the investment that the utility made was, they 
were still guaranteed a rate of return on that capital no matter 
how poorly it was spent, and that rate of return would be 10 or 11 
or 12 percent. 
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And I think that is not a good system. That is not, in economics, 
an efficient market. And so what we tried to do with our biii, and 
i wouid say this is a fourth goai, was to shift the burden of risk 
over to the companies so the risk of ioss wouid now be borne by 
companies who made bad investments rather than rate payers who 
guarantee companies a rate of return. 

i wouid iike to taik just briefiy about the Texas iegisiation, and 
that is the joke in the Texas iegisiature is, the biggest iie in the 
Senate is, i wiii be brief. But in this case because of that iight, i 
reaiiy wiii be brief. 

The Texas iegisiation had broad support. The first time it passed 
through the Senate, 91 percent of the Senators were in favor of it. 
As it passed through the House i beiieve it was 97 or 98 percent. 
When it came back to the Senate for concurrence it was 100 per- 
cent. So we had a biii that i beiieve had a broad base of support. 

Utiiities, the co-ops, the municipai systems, environmentaiists, 
iarge industriai users, and even consumers ended up supporting 
the biii. So i think it was something that we are very proud of. 

i wouid iike to taik about one of the simpie features of the biii. 
Through the courtesy of Representative Woiens you have a chart 
in front of you that i wiii refer to. One of the centrai features was 
what we caii the "Price to Beat" mechanism, and this wouid be a 
representation of that. 

Starting, in fact right now, we freeze utiiity rates untii the ad- 
vent of competition which happens j anuary 1, 2002. We couid be 
iowering prices, because we are in a diminishing cost business 
right now, but we iinked the iowering of prices to the stranded 
costs, and so we are paying off stranded costs. 

if you wiii see that green differentiai there, you have a goid-coi- 
ored iine. That wouid be what we project wouid be the diminishing 
costs. And we freeze that up there at that higher ievei; the purpie 
iine. And the whoie differentiai goes to pay off stranded costs. 

When we start competition in 2002 in the State of Texas, we 
think we wiii have iess than $3 biii ion of stranded costs, which i 
think is a very manageabie thing. 

On day one of competition we mandate a cost reduction of 6 per- 
cent and then we freeze companies at that rate. The "price to beat" 
mechanism is the iower, or the 6 percent reduction, and we hoid 
them steady untii certain conditions are met. 

Now, the "price to beat" mechanism appiies to an incumbent utii- 
ity. So in their service area the incumbent utiiity is frozen at a 
minus 6 percent of what they are today. They are not aiiowed to 
deviate from that. This is not a particuiariy popuiar thing with 
them. They wouid iike to compete and try to hoid onto aii their cus- 
tomers. 

Taking the iong-term view we feit that this gave enough head- 
room for competitors to come in and be abie to compete and take 
customers away from the incumbent utiiity. The incumbent utiiity 
though, can go outside their service area and can compete at any 
price they wish. And so this gets them out of their service area and 
it aiiows others to come into their service area. 

We require utiiities to break themseives up into three entities: 
a generation company, a wires company, and then a retaii eiectric 
provider. The wires company remains reguiated under what we caii 
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performance-based regulation, where the better the service is the 
more they recover. So that remains regulated. 

We have market power tests. We basically have two I would like 
to call to your attention. One is the generation market power test 
wherein our electric grid, which is ERGOT, Electric Reliability 
Council of Texas, no entity is allowed to have more than 20 percent 
of the generating capacity within that area. 

The second market power test is more in the retail market and 
that is the 40 percent number. We require the utilities, the incum- 
bent utility, to lose 40 percent of its market in a certain segment 
of the market, before they are allowed to get out from under the 
"price to beat" mechanism. So they are frozen until they lost 40 
percent of the market. 

Stranded costs is a tough issue. I think intellectually for me it 
was easy to deal with. I believe there is a regulatory compact. I be- 
lieve that utilities gave up their right to charge whatever the mar- 
ket could bear in exchange for being able to have a monopoly. 

And they also said that whatever prices we are going to be 
charged would be approved by the PUC. And then to change all the 
rules I do think, puts them at a disadvantage. So the threshold 
question I think for you, is should they recover stranded costs? If 
the answer is yes then you are talking about allocation; who should 
pay. And that was an issue that Representative Wolens dealt with 
I think, in a very good way. 

If you do allow them to recover stranded costs, I implore you to 
have a true-up after the advent of competition. We chose 2 years, 
so 2 years after competition we will look back and see how our allo- 
cations and how the stranded costs came out, and then we will ei- 
ther pay them more or they will pay us. 

Governor Bush insisted on linking environmental clean-up to 
payment of stranded costs and I think that worked very well for 
us, and I will be glad to answer any other questions. 

Let me conclude by saying I do think there is a role for the Fed- 
eral Government in this, and that is the role of the referee. I think 
you ought to be able to help us set individual system operators to 
help us make sure all the reliability of the grids are there. 

PURPA needs to be brought into the 21st Century. You could 
help us in Texas if you would allow public power corporations in 
their taxes and bond status. That is a big issue in Texas. I was 
going to answer some of the questions Mr. Sawyer raised but the 
red light is on, but I will be glad to answer those as they come up. 
And I won't refer to any jokes about servicing. 

[The prepared statement of Hon. David Sibley follows:] 

Prepared Statement of Hon. David Sibley, District 22, Texas Senate 
Introduction 

Good Morning. My name is David Sibiey, and as a Texas state senator, I authored 
the recentiy passed eiectric restructuring iegisiation in our state. Mr. Chairman and 
members of the subcommittee, I thank you for giving me the opportunity to testify 
today on the importance of state and iocai issues in eiectric restructuring. 

I wouid iike to start by giving a brief overview of the Texas biii, and finish by 
discussing federai restructuring efforts. 

The Texas biii, which was signed into iaw by Governor Bush just two weeks ago, 
was the resuit of years of comprehensive study by key Texas ieaders. A dei^ation 
comprised of Texas House and Senate members, representatives of the offices of 
Governor, Lieutenant Governor and Speaker of the House, and members of the 
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Texas Public Utility Commission visited California, Pennsylvania and England to 
learn about their restructuring efforts. I can honestly say our bill used some of their 
good ideas, threw out bad ones and took some bold new steps in our effort to create 
a long-lasting competitive market in Texas. 

When we started this process, I was skeptical about the benefits of restructuring 
for residential customers. My question to the advocates was: What's broke? Texas 
has, by most measures, some of the lowest rates in the country, and the competitive 
wholesale market we implemented in 1995 has been bringing them down even fur- 
ther. I knew that through regulation and the status quo our residential customers 
would continue to be well served. What was broken was the customer bearing the 
risk of loss, not the companies. Under rate of return regulation, companies are guar- 
anteed a ten percent return on investment no matter how unwise. The costs are 
passed through to the ratepayers. A free market would reward good investments 
and punish bad ones. 

After intensive study I came to the conclusion that residential customers can get 
lower rates and better service from a truly competitive electric market. The rub is: 
how do you structure a market lucrative enough to attract new entrants for the long 
term, while at the same time paying off stranded costs, letting existing utilities com- 
pete fairly without being punitive to them, and all the whiie ensuring lower rates and 
continued reliability for customers? 

I believe the Texas legislation does all of these things. It was supported by the 
utilities, electric cooperatives, public power agencies, power marketers, environ- 
mental groups, and industrial and commercial customers. While most consumer 
groups would not endorse the bill, they readily admit it is the best bill in the coun- 
try for residential customers. 

T exas L egislation 

The Texas bill recognizes the unique circumstances of electric cooperatives and 
municipal utilities by allowing them to opt into competition at their own pace. They 
are not required to opt in by a date certain, but we believe that the new market 
structure will encourage most public utilities to voluntarily open their markets. 

After we made the decision to allow the coops and munis to compete at their own 
pace, the most difficult challenge we faced was designing a market structure that 
is conducive to competition without being punitive to existing utilities. Our market 
structure carefully balanced the unbundling of existing utilities, a rate design to fos- 
ter competition while providing rate cuts, payment of stranded costs, market power 
restrictions to protect new competitors and customers, strenuous customer protec- 
tions, environmental protections and the enhanced reliability of our grid. 

Unbundling: The Texas bill requires separation of existing utilities into three 
companies: a transmission/distribution company that will continue to be regulated 
(wires company or Wireco), a power generation company that can only sell to the 
wholesale generation market (Genco), and a retail electric company that markets to 
retail customers but cannot own or operate generation facilities (retail electric pro- 
vider or REP). These formerly integrated companies will operate as affiliates under 
a strong code of conduct included in the bill to ensure independence. Our legislation 
requires open access to the transmission and distribution systems and nondiscrim- 
inatory rates for those services. 

Rate Design: Beginning on the market opening date, J anuary 1, 2002, all existing 
customers are automatically transferred to the existing utilities' retail electric pro- 
vider affiliate. We did this because we found that a lottery system of assignment 
would be perceived as state-mandated slamming. However, if we let existing compa- 
nies keep their customers we had to make sure they couldn't force their prices down 
to keep competitors out of the market. We also had to make sure they didn't receive 
windfall profits from keeping those customers. At the same time, we wanted to pro- 
vide an immediate benefit to customers through a rate reduction. 

We came up with what we call the "Price To Beat." On Day One, J anuary 1, 2002, 
residential and small commercial customers will automatically receive a 6 percent 
rate reduction from the new utility affiliate. This new rate is the "price to beat", 
which includes transmission/distribution service and energy charges (distribution/ 
transmission is billed through whichever REP is providing the energy service so 
that a customer receives only one bill). A customer can shop around and get a lower 
price from a competitor. The incumbent utility REP cannot charge a price lower or 
higher than the "price to beat" within the residential and small commercial markets 
for a period of three years or until it has lost 40 percent of its load within each re- 
spective market. And, once the incumbent utility REP has met one of those thresh- 
olds, it cannot charge a price higher than the "price to beat" through the fifth year 
after competition starts. While the incumbent utility REP cannot lower prices in 
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their former service area, they may compete at any price outside of their former 
service area. 

The purpose of the "price to beat" mechanism is to provide enough headroom for 
profit so that new entrants wiii have an incentive to market to residentiai and smaii 
commerdai customers. The 40 percent threshoid ensures that incumbent utiiity 
REP’S are not subject to this price freeze once the market is competitive. And, the 
price cap for years 3 through 5 ensures that customers wiii not see a price increase 
once the utiiities begin to compete on price. 

A iot of thought went into the "Price To Beat" concept. We had to ensure that 
the rate reduction was not so iarge that a competitor wouidn't want to serve cus- 
tomers. in fact, we were under constant pressure throughout our iegisiative session 
to make much deeper rate cuts, which we couid have done since we were working 
off of 1999 rates in a deciining-cost business. However, doing so wouid have com- 
promised our abiiity to create a competitive market. We don't want to dereguiate 
monopoiies. Aiso, the utiiities iobbied hard to aiiow their utiiity affiiiates to compete 
on price. Our biii aiiowsa utiiity REP affi ii ate to freeiy compete outside of its affiii- 
ated distribution company's service territory, but pieces the "price to beat" restric- 
tions on the affiiiated REP within the existing service area. We feit iike it wouid 
be extremeiy difficuit for new piayers to compete without these restrictions, though, 
for exampie, we wanted theTXU Eiectric REP competing in the Reiiant Energy (for- 
meriy HL&P) service area without restrictions, and vice versa. 

Stranded Ccsts: The fight in Texas wasn't about whether we shouid pay for 
stranded costs. There was consensus eariy on that the utiiities shouid receive some 
compensation for their potentiai iosses. i do beiieve there is a r^uiatory compact, 
i.e. utiiities gave up their right to charge whatever the market wiii bear and agreed 
to charge oniy what a state agency said they couid in exchange for the exciusive 
right to serve an area with eiectricity. Government at aii ieveis then dictated what 
energy sources wouid be permitted for the generation of eiectricity and where the 
piants wouid be sited. For exampie, in the '70s Washington decided that we were 
running out of naturai gas and pushed utiiities into nudear. in retrospect, this was 
not a good decision, i beiieve utiiities are entitied to some compensation as we tran- 
sition into a competitive market. The difficuit issue is determining how much shouid 
be paid, how utiiities wouid be paid and who wouid pay them. 

Our two biggest concerns were that customers wouid pay too much, and that reai 
competition wouid be deiayed or stunted due to iarge nonbypassabie charges (the 
Caiifornia probiem). Beginning this September, we are freezing existing rates for 
the transition period to competition so that any over earnings can go towards 
stranded cost recovery. This wiii minimize the amount we have to pay under com- 
petition. To make sure customers and utiiities are treated fairiy, our iegisiation re- 
quires market vaiuation methods in aii cases except for nudear assets, it aiiows 
utiiities to securitize stranded costs eariy based on an administrative modei estab- 
iished by our PUC. A finai true-up in 2004, two years after competition, wouid con- 
sider how much, if any, utiiities had over earned during the transition period and 
during the first two years of competition under the "Price To Beat." 

Stranded costs are recovered through nonbypassabie charges on distribution and 
transmission services, which are inciuded in the deiivery portion of the REP biii. 
The PUC has the authority to adjust these charges to ensure that they are not too 
high. Since the "price to beat" is based on the fuii price of eiectricity, inciuding de- 
iivery, production and fuei, a iarge nonbypassabie charge wouid have the effect of 
reducing the "headroom" or profit margin in the generation-reiated part of the price. 
This wouid make it more difficuit for competitors to make a profit, and therefore 
discourage their entry into the market. The consideration of stranded cost recovery 
and its effect on rate design is a crudai component of restructuring that cannot be 
overiooked. 

Market Power: Texas broke new ground in addressing market power. As you may 
know, the Eiectric Reiiabiiity Councii of Texas (ERGOT) is a whoiiy contained inter- 
connection grid within Texas. There are no interstate interconnections within this 
grid. This has its advantages and disadvantages for us in considering iegisiation. 
A disadvantage is that the existing market concentrations within our state are rei- 
ativeiy high, without the option of bringing in power from other grids. We addressed 
this issue head-on by prohibiting the ownership of more than 20 percent of the in- 
staiied generation capacity within a power region (Texas is aiso in the SPP, SERC 
& WSCC). We do not require divestiture but instead aiiow the auctioning of rights 
to capacity. The utiiities were initiaiiy opposed to the capacity iimitations within the 
biii, but have come to embrace it as part of a iarger package that is fair to the in- 
dustry. 

Another market power provision we inciuded is a requirement that utiiities seii 
15 percent of their Texas jurisdictionai capacity through auctions to ensure there 
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is enough available capacity for competitors to resell. This is required for five years 
or until 40 percent of the residential and small commercial market is served by com- 
petitors. Other market protections include a strong affiliate code of conduct to pre- 
vent cross-subsidization and the preferential treatment of generation and retail af- 
filiates by the transmission/distribution company (Wireco). 

Customer Provisions: Our customer protections are very strong due to our experi- 
ences in the deregulated telecommunications market and England's experiences in 
the restructuring of their gas markets. A stand-alone customer protection bill was 
passed to address the telecommunications and electric industries, especially since 
we believe these industries will b^in to merge and package services together. In 
addition to slamming and cramming protections, our law prohibits disconnections 
for nonpayment during extreme weather and gives the PUC the authority to pro- 
mulgate marketing rules and guidelines. A s;ystem benefit charge on wire charges 
funds a customer education program to facilitate shopping, a low-income program 
for families at or below 125 percent of the poverty level and a school -property tax 
replacement program to protect our school finance system. 

Environmental Protections: Governor Bush provided strong leadership in the area 
of environmental reforms. The l^islation establishes an emissions cap for grand fa- 
thered units and requires statewide 50 percent NOx emission reductions and 25 per- 
cent SO 2 reductions by May 1, 2003. The costs of retrofitting certain older genera- 
tion assets are allowed to be recouped as stranded costs to incentivize companies 
to retrofit to the highest technology available, and a renewable energy trading credit 
program was established to help the industry meet renewable energy goals. The bill 
also includes some energy efficiency requirements. 

Reliability: Finally, the anchor of our legislation lies in the improvement of our 
existing independent system operator (ISO) and the implementation of strong reli- 
ability standards. The ISO will be responsible for the physical and financial trans- 
actions within ERGOT. In addition, our PUC has been given the authority to revoke 
the certification or r^istration of any market participants that do not abide by the 
ISO rules. The ISO is governed by an 18-member board comprised of representa- 
tives from all of the market sectors, including residential, commercial and industrial 
customers. 

State and Local issuesin Electric Utility Restructuring 

I believe the Texas legislation is a far-reaching comprehensive bill that will create 
a robust competitive environment. Flowever, what works in Texas may not work in 
California or in Kentucky. And, retail competition may not benefit every state. I en- 
courage this subcommittee to defer to each state in their decision of whether to 
allow retail competition. I believe most states will choose competition because it is 
more efficient and beneficial for all consumers. 

I do encourage you to pass a federal restructuring bill that recognizes the dif- 
ferences among states and market sectors. The grand fathering of existing plans will 
preserve the delicate compromises made by many parties, and will ensure a smooth- 
er implementation of our restructuring plans. Preemption will only create a legal 
quagmire that will slow down the establishment of competitive markets. 

There is clearly room for federal intervention and assistance. Outdated federal 
regulations, such as the mandated purchase requirements within PURPA, should be 
abolished. FERC should be given the necessary tools to ensure that strict reliability 
standards are implemented and to assist states and regional councils in assuring 
nondiscri minatory access to transmission systems. FERC should play the role of ref- 
eree in the oversight and formation of regional transmission systems. Frankly, we 
can't implement our restructuring legislation in the non-ERCOT parts of Texas 
without F ERG'S help. 

Another extremely important role for Congress is to ease private use restrictions 
on outstanding tax-exempt bonds so the customers of public utilities are able to par- 
ticipate in retail competition. Competition in the service areas of public utilities can- 
not occur without open transmission access, which is discouraged by the possibility 
of retroactively taxable bonds if the private use issue is not clarified. Texas has 
many great municipal utilities that are eager to compete and will do well. 

Another concern I have is the possibility of federal system benefit charges. De- 
regulation of the telecommunications market at both the state and federal level has 
brought with it a laundry list of new charges to implement government programs. 
While these programs are often necessary, we should avoid duplicating programs at 
the state and federal levels. I'm also concerned that becauseTexas is a high energy 
use state, federal system benefit charges may tax Texans more heavily while the 
benefits may accrue in other areas. I urge you to defer to the states for all of these 
programs. 
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Finally, I understand that Texas is different from other states because of its 
unique grid. I urge you to recognize that our Legislature and PUC have done an 
excellent job in regulating. 

Mr. Barton. Well, thank you Senator, and again, we will have 
sufficient time for questions that you can elaborate on some of 
those points. 

We would now like to recognize Representative Wolens. Con- 
gressman Hall was going to brag on you but he got some very fa- 
vorable, personal news just now and he has gone to call his family. 
So if he were here he would expound on what a great job you did 
and how you brought the Texas House together which he didn't 
think was possible. And he just would have gone on and on about 
you in a much better way than I could. But we are delighted that 
you are here and we will give your statement in its entirety in the 
record and let you elaborate for 7 minutes plus a little extra, if you 
need to. Representative Wolens. 

STATEMENT OF HON. STEPHEN D. WOLENS 

Mr. Wolens. Chairman Barton, thank you, members. It is a 
pleasure for me to be here for a couple of reasons. More than 30 
years ago I was a Page in Congress and I used to run errands, and 

1 ran a lot of errands in this room for a lot of folks that told me 
when to get paper and when to get chewing tobacco and when to 
do all those kinds of things. So it is nice to be here sitting at a 
table instead of running back and forth. 

Chairman Barton just testified before the committee that I serve 
on, so j oe Barton, I like the symmetry of what is going on here, 
and it was maybe 35 years ago I met, what to me, was the biggest 
politician and the most important politician of my life, who was 
then State Senator Ralph Hall. And what I would say to Ralph 
Hall is that somethings, at least from my perspective, never really 
change. 

I am really tickled about the vote that David Sibley and I were 
able to do in the House and in the Senate. It was a whopping vote. 
We were wondering if we could ever get to 100 much less 142 or 
144 votes, and it was miraculous. 

And what I also want to tell you is the people who signed off on 
the bill, and if you look at my handout in around page 5 or 6 or 

2 or 3, it will show you that joining hands in this bill were the Na- 
tional Federation of Independent Businesses of Texas and the 
Texas AFL-CIO. 

You had the investor-owned utilities signing off with all of their 
competitors, which includes PG&E and Enron. So you had the com- 
petition on both sides signing off on the bill. You had the investor- 
owned utilities with all their dirty plants; which they say is not the 
right word. They call them environmentally challenged plants. 

But in any event, you had the lOU's signing off with the Envi- 
ronmental Defense Fund also signing off on the bill. And if you 
look at the page there are a lot more names of various members 
of opposing financial interests signing off on the bill. The part of 
the magic was putting everybody with an antagonistic financial in- 
terest in the room to work on the bill. 

And you will notice that of the 200 pages that David and I were 
able to move, it is detail, it is meat. It is not a skeleton bill where 
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we give it to the PUC and as the PUC you guys go figure it out. 
We didn't do that on the Code of Conduct. We put in the specific 
Code of Conduct and it is detailed and it is full of meat and full 
of flesh for the buzzards to go pick on. 

Now, everything in the bill is counter-intuitive; it runs against 
the grain. What David discussed with the "price to beat" is counter- 
intuitive. I mean, why in the world would you tell the incumbent 
utilities, you can't lower prices? 

And can you imagine the notion that we go in and say we are 
going to mandatorily limit and lower the rates by 6 percent, then 
we turn around say, you are going to freeze your rates there and 
come back and say no, we want to lower it? I mean, the incumbent 
utilities were before the legislature begging us to permit them to 
lower their rates and we said no. 

And the reason we said no is because what we have learned in 
trucking and what you have learned in trucking and what you have 
learned in airlines which is, if you let the big dog come underneath, 
lower the price, they are going to run the competition out of busi- 
ness and raise the price. 

Now, let me tell you the three reasons that we had no business 
changing the law in Texas. Reason No. 1 is, we have got some of 
the lowest rates in the country. Reason No. 2 is because we have 
got reliable service. And reason No. 3 is, no one asked us to do it. 

I have got 125,000 people in my district; he has got a half-a-mil- 
lion people in his district. I don't know about David. I got not a sin- 
gle letter saying, please change the structure. No one did it. So the 
question is, why did you guys change it? And there are a variety 
of reasons. 

No. 1, even though our rates are low we have got some of the 
highest bills in the country. The national average is about $800 a 
year: California is about $700 a year; Texas is about $1000 a year. 
So our bills are high. 

And reason No. 2 is a big deal to us, but it is going to be a big 
deal to you all and it is, dealing with capacity reserve. We learned 
in J uly 1978 that we were going to have a capacity reserve margin 
at 10 percent or lower in Texas. As you know, the margin of safety 
is 10 to 15 percent reserve capacity margin. 

Well, that was Texas now. There was a report that came out by 
the North American Electrical Reliability Council; Donaldson, 
Luvkin, and Generett reported it in their 1999 Financial Report. 
But it is staggering what they say. 

They say by the North American Electrical Reliability Council 
that 8 of the 11 regions in the country are going to have a shortage 
of electricity; that it will be less than 10 percent in 1999 in 8 of 
the 11 regions, of which Texas is one; but they also said for the en- 
tire Unit^ States by the year 2003 it will be at 7.6 percent, which 
is of course, less than the 10 percent. 

And that is you all's to deal with. I mean, you asked what you 
should be fretting over? And you should be fretting over that issue 
because it is coming upon us. 

Now, the second reason that there is an adequacy of generation 
issue. No. 1 is that the increase and rate of demand has not ex- 
ceed^ the growth as we know here. And the second one is that the 
market is reluctant to invest. And if you look at the less than 10 
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percent in 1999, DOJ says it is going to cost $30 billion for capacity 
for the markets to spend to get us back up to 10 percent. 

It is $30 billion. And I would suggest that you are not going to 
find businesses willing to invest in the market unless they know 
what the rules are. And if you don't know what the rules are, they 
ain't going to be spending $30 million. 

So the first reason is that we have got high bills; the second ade- 
quacy of generation, which I believe is an issue for every State and 
for you all; and the third major reason, and I have got five of them, 
the third one is a parochial interest which is, mergers and acquisi- 
tions. 

It is everywhere. They are gobbling each other up, and they are 
not only doing it nationally but they are doing it internationally. 
You look to see in Texas, Central and Southwest was bought out 
by an Ohio company, American Electric Power of Columbus, which 
is fine. As a Texan I wasn't happy about it, but it is fine. 

But I don't know that I want Texas utilities to become nec- 
essarily Canada utilities. And it is not a far-off venture. Now look, 
February 1, 1999 Texas Utilities spends $1 billion in Australia. A 
day later New England Electric of Massachusetts buys Eastern 
Utilities for $750 million. It is no big deal. Those are two neigh- 
bors, side-by-side. 

The big deal is that New England Electric 2 months before, had 
been purchased by an English company; by National Grid of Cov- 
entry England for $3.2 billion. That is a big deal. But if you talk 
to the chairman of the Board of the English industry, of the 
English corporation, and his explaining why he bought a New Eng- 
land company he will say, to give him a platform for future acquisi- 
tion in the United States. 

I see the red light, but let me mention just two other things 
briefly. I can tell you, and you know, from March, April, May and 
J une if you look at today's New York Times there is another big 
acquisition going on in this business. Fourth reason, there is noth- 
ing inherently monopolistic about electricity; not at the generation 
side, not at the retail side. 

T&D, yes, but not at the other two. And if we deregulate some- 
thing that is not inherently monopolistic, everybody will win. And 
finally, and this is also terribly important from your point of view, 
you will and we will unleash an enormous amount of technology 
and innovation. 

In the early 1980's you could get any phone you wanted to as 
long as it came in black. And look what we do with pagers and look 
what we do with cell phones. And you are going to see this exactly 
same thing. Texas Utilities was my electric company. Dallas Power 
& Light became my gas company 3 years ago; Lone Star Gas. 

They just bought a telephone company 2 years ago. Did you know 
that? If you looked at Forbes in April of this year, Forbes talked 
about 11 electric companies that are getting into the telephone 
business. 

And you are going to be seeing what you already see with Texas 
Utilities, which it is going to be electric, it is going to be gas. It 
is going to be telephones, local and long distance; cellular is going 
to be bundled in it and when they get through with that they are 
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going to do a joint venture with someone and it is going to be inter- 
net, It is going to be local phone, it is going to be cable. 

And attached to that they are going to throw in your fire alarm 
system and they are going to throw in your smoke alarm system. 
And it is only be deregulating it. 

And thank you for letting me visit with you. 

Mr. Barton. I would like to keep letting you talk but there are 
some non-Texans here and they have had about all of Texas they 
want to hear for a while, I think. 

It is obvious that you and Senator Sibley made a great team and 
it is also obvious, or will be once the questions are through, that 
the bill that you helped pass is, as you put it, full of meat and we 
appreciate that. 

We now want to hear from the Public Utility Service Commis- 
sioner from the great State of Alabama. And I know that is a relief 
to everybody else on the panel that you are not from Texas. And 
I believe Alabama may have a little bit different perspective about 
some of these issues than we have just heard. So you are recog- 
nized for 7 minutes. Commissioner, and if you need a little extra 
time you will be given that privilege also. 

STATEMENT OF HON.J IM SULLIVAN 

Mr. Sullivan. Thank you, Mr. Chairman, and I thank the mem- 
bers of the subcommittee. I am j im Sullivan. I am not from Texas, 
I am from Alabama, and I am President of the Alabama Public 
Service Commission. But I can tell you, I have been vitally inter- 
ested in what my friends to the right of me have been saying about 
the bill that they recently passed. 

I understand that my written statement will be included in the 
record today, and I appreciate that as well as I appreciate the op- 
portunity to come here and make an appearance as you study State 
and local issues that are involved in electricity competition. 

Coloring any discussion of electric industry restructuring is the 
fact that Alabama is one of the so-called, low cost States. And my 
first charge as a Public Utility Commissioner is to ensure that Ala- 
bama keeps those rates down while keeping the quality of service 
and reliability up. 

Based on recent published information, Alabama has electricity 
rates that are 17 to 19 percent below the national average. With 
our basic low cost advantage Alabama does not find itself in a posi- 
tion to need to rush to judgment. 

I believe it is in Alabama's best interest to tell Congress that one 
size does not fit all. We should be allowed to manage electric indus- 
try restructuring in Alabama in a way that is consistent with our 
individual needs, our individual resources and our particular econ- 
omy. 

The issues involved in restructuring the industry are not just 
complex, they are excruciatingly complex. Moreover, we simply can- 
not afford to get it wrong. This debate embraces not only questions 
of quality of life but indeed, our national security. 

The risk we accept in reshaping our national electric power in- 
dustry must be prudent to a fault and essentially failsafe. Not sur- 
prisingly, these certainties are available to policymakers as they 
strive to bring competition to the retail electric business. 
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I am convinced however, that the following observations will hold 
true as restructuring goes forward. First, der^ulation is a mis- 
nomer. As trends go, probably different regulation, but not an ab- 
sence of regulation. And this could result in some form of hybrid 
or quasi or market-based competition not sufficiently answerable 
either to regulators or to the market. 

Second, there will be winners and losers among utilities and cus- 
tomers: acquisitions, liquidations and disfranchised customers. We 
are already seeing major mergers of the companies involved with 
the new "fuel of choice", natural gas. 

Third, with no obligation to serve, reliability will be jeopardized. 
Fourth, restructuring will ultimately lead to a few global oligop- 
olies due to mergers and acquisitions and the lack of full account- 
ability to market our regulator. Market-based competition is better 
than regulation, however regulation is better than unbridled or 
freelance oligopoly. 

Fifth, nuclear j5ower will be especially vulnerable to competition. 
Sixth, restructuring industries in the name of competition does not 
guarantee lower prices. In fact, supply and demand and balances 
will likely drive prices higher in many States, and I refer you spe- 
cifically to recent reports by the U.S. Department of Agriculture 
and by the American Gas Association. 

The point is that not all of these factors may combine to create 
some sort of freelance oligopoly that is not truly answerable to the 
market or to the regulator. I feel that accountability and protec- 
tions are more effective the closer they are to the customers. 

The States are our source and the accountability provided by a 
State-crafted solution to a State-specific situation has to be pref- 
erable to a Federal, one-size-fits-all mandate. In Alabama, the Pub- 
lic Service Commission has opened a docket to investigate the fea- 
sibility of electric restructuring in Alabama. 

We have received over 1200 pages of comment and our staff is 
studying that information in preparation for hearings that we will 
hold surrounding each of the several issue areas. Even at this pre- 
liminary stage of our investigation these comments at the State 
level make it more than evident that consensus is going to be hard 
to reach. 

It is equally evident that these decisions that can be made at the 
State level should remain at the State level. It is clear that most 
legislation introduced at the Federal level is patterned after legisla- 
tion and regulatory action from the high-cost States. The proper 
course of action for these high cost States is not the proper course 
of action for a low-cost State like Alabama. 

And while not wanting to impede the progress of any State that 
has decided to implement a competitive retail market, I simply ask 
that Congress give equal consideration to the issues facing low-cost 
States as outlined in the Low-Cost States Initiative submitted ear- 
lier this year to each Member of Congress. And you will recall that 
the Low-Cost States Initiative carried the signatures of 23 of our 
States. 

In summary, I believe that the best help Congress can give Ala- 
bama is to clarify jurisdiction to allow Alabama to craft the solu- 
tions best for our States, deal with purely Federal issues such as 
PUFICA and PERFA and Federal power agencies, and let the State 



328 


commissions and legislatures, who are the decision-makers closest 
to the conditions, continue to restructure as best suits our indi- 
vidual circumstances. Thank you. 

[The prepared statement of J im Sullivan follows:] 

Prepared Statement of Commissioner] im Sullivan, President, Alabama 
Public Service Commission 

Mr. Chairman and Members of the Subcommittee: Good morning. My name is J im 
Suiiivan. I am the President of the Aiabama Pubiic Service Commission. I respect- 
fuiiy request that the written statement of the Aiabama Pubiic Service Commission 
be inciuded in today's hearing record. 

I greatiy appreciate the opportunity to appear on behaif of the Aiabama Pubiic 
Service Commission before the Subcommittee on Energy and Power of the U.S. 
House of Representatives' Committee on Commerce as you study state and iocai 
issues invoived with eiectricity competition. 

Coioring any discussion of eiectric industry restructuring is the fact that Aiabama 
is one of the so caiied iow-cost states, and my first charge as a Pubiic Service Com- 
missioner is to ensure that the Aiabama Pubiic Service Commission keeps those 
rates down whiie keeping quaiity of service and reiiabiiity up. Based on recent pub- 
iished information, Aiabama has eiectricity rates that are 17% to 19% beiow the na- 
tionai average. With our basic iow-cost advantage, Aiabama does not find itseif in 
a rush to judgment. 

I beiieve it is in Aiabama's best interest to teii Congress that one size does not 
fit aii. We shouid be aiiowed to manage eiectric industry restructuring in Aiabama 
in a way that is consistent with our individuai needs, resources and economy. The 
issues invoived in restructuring the industry are not just compiex— they are excruci- 
atingiy compiex. Moreover, we simpiy cannot afford to get it wrong. This debate em- 
braces not oniy questions of quaiity of iife, but indeed our nationai security. The 
risks we accept in reshaping our nationai eiectric power industry must be prudent 
to a fauit and essentiaiiy faii-safe. 

Not surprisingiy, few certainties are avaiiabie to poiicymakers as they strive to 
bring competition to the retaii eiectricity business. I am convinced, however, that 
thefoiiowing observations wiii hoid true as restructuring goes forward: 

• First, "dereguiation" is a misnomer— we are iikeiy to see different means of regu- 

iation as industry restructuring goes forward, but not an absence of reguiation. 
The resuit may weii be some form of hybrid or quasi market based competition 
which is not sufficientiy answerabie to the market or the reguiator; 

• Second, there wiii be winners and iosers among utiiities and customers— acquisi- 

tions, iiquidations, and disenfranchised customers. We are ai ready seeing major 
mergers invoiving the companies invoived with the new "fuei of choice", major 
gas companies: 

• Third, reiiabiiity wiii be jeopardized with no obiigation to serve; 

• Fourth, restructuring wiii uitimateiy iead to a few giobai oiigopoiies due to merg- 

ers and acquisitions and the iack of answerabiiity to market or reguiator; 

• Fifth, nudear power wiii be especiaiiy vuinerabie to competition: 

• Sixth, restructuring industries in the name of competition does not guarantee 

iower prices. In fact, supply and demand imbalances will likely drive prices 
higher in many areas. 

The point is that all of these factors will combine to create some "freelance oligop- 
oly" that is not truly answerable to the market or the regulator. I feel that account- 
ability and protections are more effective the closer they are to consumers. The 
states are at the source, and the accountability provided by a state crafted solution 
to a state specific situation has to be preferable to a federal, one-size-fits-all man- 
date. 

In Alabama, the Public Service Commission has opened a docket to investigate 
the feasibility of electric industry restructuring. We have received more than 1,200 
pages of comments and our staff is studying that information in preparation for 
hearings that we will hold surrounding each of several issue areas. Even at this pre- 
liminary stage of our investigation, these comments, made at the state level, illus- 
trate how difficult it will be to reach consensus. It is equally evident that those deci- 
sions that can be made at the state level should be made at the state level. In our 
restructuring docket, we have received credible economic studies and ancedotal evi- 
dence that claim to "prove" conclusively that retail competition in Alabama will ei- 
ther 

• Save each ratepayer in excess of $200 per year while producing major benefits for 

the Alabama economy as a whole, OR 
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• Cause all ratepayers to see a dramatic rate Increase while significantly under- 

mining the economy of Alabama. 

Can Congress examine this dichotomy In Alabama and make a decision that Is 
correct for Alabama? I submit that It cannot. 

If there are such differing opinions of the proper path to follow In our state from 
those parties specifically concerned with Alabama and Its economic well-being, how 
can a national one-size-fits-all mandate from Congress be better suited to the Inter- 
ests of Alabama and Its citizens than solutions crafted by Alabamians? I don't be- 
lieve It can. 

It Is clear that most legislation Introduced at the federal level Is patterned after 
l^lslatlon and regulatory action from the high-cost states. The proper course of ac- 
tion for these high-cost states Is not the proper course of action for a low-cost state 
like Alabama. The Alabama Public Service Commission certainly does not want to 
Impede the progress of any state that has decided to Implement a competitive retail 
market. But we do ask this Congress to give equal consideration to the Issues facing 
the low-cost states. 

The comments received In the Alabama Public Service Commission Investigation 
also point to certain areas that are not within our jurisdiction but require attention 
and resolution If restructuring Is to proceed In Alabama. 

One prime example Is the current tax structure of our Investor-owned jurisdic- 
tional utility versus the tax situation of the Alabama municipals, cooperatives, fed- 
eral power agencies and new competitive suppliers. The tax changes that would 
occur through federal- or state-mandated retail competition are critical Issues. Any 
loss of revenues caused by an Ill-conceived plan could be disastrous for the state and 
local governments that rely on those taxes. The reform of utility taxes In Alabama 
will have to be crafted by the State Department of Revenue, the Governor's Budget 
Office and the Legislature. I can assure you that In Alabama, as In many other 
states, this will not be a quick or an easy project. The questions surrounding the 
tax status of public power entitles will need resolution at the federal level, and the 
treatment accorded these agencies will have to be Incorporated Into the changes de- 
veloped at the state level . 

This Is one example of federal/state conflict that needs to be addressed at the fed- 
eral and state level. Other areas will need federal attention In order to allow the 
states to continue to lead the charge to restructure electricity markets as local con- 
ditions dictate: 

• Affirming state authority to Implement customer choice, if a state so chooses, 

without running afoul of the Commerce Clause or the Federal Power Act; 

• Affirming state authority to deal with stranded costs— a problem created in the 

states and a problem that can best be addressed by the states in accordance 
with the amount and kinds of costs considered stranded and the impact and 
amount of recovery considered prudent in a given jurisdiction: 

• Affirming state authority over delivery services, including transmission: 

• PUFICA reform: 

• PURPA repeal: 

• Public power issues: 

• Reliability and management of the grid. 

Other areas of restructuring, besides taxes, lend themselves to resolution at the 
state level. These areas include public purpose programs and customer protection 
issues. 

In summary, I believe that the best help Congress can give Alabama is to define 
jurisdictional issues so as to allow Alabama to craft the solutions best for Alabam- 
ians: deal with purely federal issues such as PUFICA, PURPA, and federal power 
agencies and let the state commissions and legislatures, who are the decision mak- 
ers closest to the conditions, continue to restructure as best suits their cir- 
cumstances. 

Mr. Barton. Are you going to give back time? 

Mr. Sullivan. I will give back time. 

Mr. Barton. I tell you, that is unusual, especially as slow as we 
listen in Texas to you folks talking in Alabama. That is good. We 
appreciate that. 

We would now like to hear the Honorable David Svanda who is 
the Commissioner for the Michigan Public Service Commission. 
And former Chairman Dingell is not here now but if he were here 
he would brag on you and tell you what a great job you are doing 
and how pleased he is at the efforts that Michigan is making. So 
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we have welcomed you. Your statement is in the record in its en- 
tirely and we will recognize you for 7 minutes also. 

STATEMENT OF HON. DAVID A. SVANDA 

Mr. SvANDA. Thank you very much, Mr. Chairman and members 
of the committee. It is a true pleasure and honor to be here. Let 
me l^itimize my testimony from the outset by indicating that 
Michigan's First Lady, Michelle Engler, grew up in Texas. 

I am pleased to be here before you today to discuss the impor- 
tance of competition in the electric industry and to explain the sta- 
tus of industry restructuring in Michigan, and finally to encourage 
you and your colleagues to create a national vision for the elec- 
tricity markets of the future. 

Michigan likes competition. When the Detroit Red Wings won the 
national championship 2 years in a row in 1997 and 1998, we were 
proud. We were proud, not because it was the Wings' turn to win 
those championships, but because they fought hard. They fought 
against tough competition, they continually improved, and ulti- 
mately delivered the superior product. 

Mr. Barton. Who won? 

Mr. SvANDA. Last national hockey championship. J ust out of cu- 
riosity. It escapes me. 

Mr. Barton. Yes. I don't normally interrupt the witness, but 
some team in Dallas, I think, beat some team in New York. 

Mr. SvANDA. That could be. 

Mr. Barton. Go ahead. 

Mr. SvANDA. When our auto companies in the 1970's and the 
1980's were really on the ropes, we were extremely proud of the 
way that they met their stiff competition from foreign competition. 
We are proud of the fact that labor, management, and government 
came together, not to create barriers to those new entities that 
wanted to sell their products into the American market, but in- 
stead, our companies responded by beating the quality, price, and 
performance of that competition. 

They competed and we all won. The same philosophy underlies 
Michigan's initiatives in the trucking, telecommunications, natural 
gas, and now in the electric industries. During the past several 
years the Michigan Commission has focused attention on bringing 
competition to the electricity industry; a move which parallels the 
changes we have made in those other industries which were for- 
merly insulated from market forces. 

The first step occurred 5 years ago when the Commission issued 
an order that initiated retail wheeling on an experimental basis. 
We did that experiment for Consumers Power and for Detroit Edi- 
son. Together they serve about 90 percent of the retail market in 
Michigan. 

At the time, competition in retail generation was a relatively new 
concept. Since then we have held meeting after meeting, hearing 
after hearing, listened to, responded to literally hundreds of stake- 
holders. Bas^ on those comments we have continued to issue a se- 
quence of orders that culminated this past March. 

Those orders phased in customer choice and allowed the cus- 
tomers of Consumers Energy and Detroit Edison to select the gen- 
eration, suppliers, and services that best met their own needs. The 
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chosen electrons have in fact, begun flowing and the participating 
customers have in fact, begun to realize significant savings. 

I have to tell you though, that since my written testimony was 
prepared last week, there have been significant changes to the 
competition map that I know that all of you pay attention to. 

J ust this T uesday, day before yesterday, in response to an appeal 
by our two largest utilities, the Michigan Supreme Court vacated 
the Commission's orders that establish^ our retail access program. 

While M ichigan is continuing to consider the ramifications of this 
action, it certainly indicates the need for further legislation, both 
at the State and at the national level, and for that national vision 
that I encouraged you to create in my opening statement. 

If we are to overcome these types of developments, and if we are 
to create an environment in which competition can flourish, we 
must have a national vision unconstrained by artificial. State 
boundary, market barriers. Several factors have led me to this con- 
clusion. 

First of all, the electricity industry is no longer focused on serv- 
ing only those customers within a limited geographic industry. As 
has already been noted, the industry now has a national, even 
international scope. The market, like the electrons that it is based 
on, do not know State boundaries. 

Second, regulated prices are inconsistent from utility to utility, 
and in many cases, well above those found in the market. Economic 
regulation and government protection have not been successful in 
keeping electricity prices low. 

Some States with lower prices have achieved them in part due 
to the availability of inexpensive public power sources. That is an 
economic boost for them and a disadvantage to those of us unable 
to access it. 

Third, electric generation companies, whether utility or non-util- 
ity generators across the country, are functioning in limbo. They 
are reluctant to build new generation resources until they have a 
clear understanding as to how the industry will develop. As a re- 
sult, reserve margins are shrinking and system reliability may be 
in jeopardy. 

While there is agreement from a cross-section of stakeholders 
that free markets are far superior to government protection and 
regulation, some are still not convinced. I can understand the con- 
cerns and I think we can respect those concerns and still achieve 
three important objectives. 

First, if a State chooses not to offer its citizens choice, it should 
not limit the development of the market for those States seeking 
competition. Utilities and other generators located in States with- 
out a competitive initiative should not be prohibited by those 
States from participating in the market that is created by other 
States. 

Second, multi-state companies stand to achieve the greatest 
gains from competition if they can include all of their facilities in 
their purchase agreements, whether or not those facilities are lo- 
cated in States offering choice. Without this opportunity, these 
companies will be weakened in their competitive efforts. 

Third, an effective market depends on a transmission system ca- 
pable of transporting power between the customer and the seller. 
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I mentioned earlier that Michigan has recently encountered bumps 
on our pathway to an open market. Actions taken by individual 
States alone will not result in the optimal development of a market 
in this country. 

I am not alone in my believe that there is a need for strong, na- 
tional leadership and strong national direction if we are to move 
the electric industry forward. I believe that Congress must use its 
authority to establish the paths for States to follow, and Congress 
must create an environment in which electricity can be traded and 
transported just like any other interstate commodity. 

Perhaps the most important point that I want to leave with you 
today is that whenever you come to a fork in your legislative-mak- 
ing road, take the path that is marked "competition". I urge you 
not to introduce or expand regulation when there is an opportunity 
for the market to achieve a stated goal. 

Resist the impulse to protect special interests; for example, the 
use of renewable resources is worthy objective. However, this objec- 
tive can be achieved through the marketplace. Universal service 
and other public benefit programs likewise, will be better served by 
allowing the market to work as opposed to building funding re- 
quirements into legislation. 

Fuel cells and micro turbines are excellent examples of new tech- 
nologies that hold promise for electricity users to gain independ- 
ence, and they should be allowed to fulfill their niche accordingly. 

Thank you very much. 

[The prepared statement of David A. Svanda follows:] 

Prepared Statement OF David A. Svanda, Commissioner, Michigan Public 
Service Commission 

My name is David A. Svanda and I am a member of the Michigan Pubiic Service 
Commission. I am pieased to appear before you today to discuss the importance of 
competition in the eiectricity industry, expiain the status of industry restructuring 
in Michigan, and seek your support for the adoption of comprehensive iegisiation to 
develop and expand the wholesale and retail electricity markets throughout the 
country. 

Michigan likes competition. When the Detroit Red Wings won the Stanley Cup in 
1997 and 1998, we were proud. Not because it was the Wings turn to win the Cup, 
but because they fought hard against tough competition, continually improved, and 
ultimately delivered a superior product— a National Hockey League championship. 
When our auto companies were "up against the wall" in the 1970's and early 1980's, 
facing stiff foreign competition, we were extremely proud of how labor, management, 
and government responded— not by erecting barriers to imports but by beating the 
quality, price, and performance of the competition. They competed and we all won. 
The same philosophy underlies Michigan's initiatives in the trucking, telecommuni- 
cations, natural gas, and, now, electricity industries.Why are changes necessary? 

I do not need to explain to you the transition occurring in the electricity industry. 
You have heard testimony and read the documentation on the changes consuming 
the industry, the reasons for these changes, and the perceived impacts of the 
changes, positive and otherwise. You have also heard that the savings resulting 
from competition will be an estimated $20 billion per year or more. States also have 
heard these messages. I n over 20 states, legislatures have enacted, or state commis- 
sions have issued, comprehensive restructuring plans. Customers in many of these 
states are already experiencing savings from their participation in the market. 
Many other states are in the midst of investigating the potential for competition and 
may bejoining us in offering their citizens choice. 

During the past several years, the Michigan Commission has focused attention on 
bringing competition to the electricity industry, a move which parallels the changes 
we have made in the trucking, telecommunications, natural gas, and other indus- 
tries that were formally insulated from market forces. The first step occurred five 
years ago when the Commission issued an order initiating a retail wheeling experi- 
ment for large industrial customers of Consumers Energy and Detroit Edison. To- 
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gether, these companies serve approximately 90% of the retail electric customers in 
the state. At that time, competition in retail generation was a new concept. Since 
then, we have held public meetings and comment periods, hearing from hundreds 
of stakeholders. Based on these comments, we have issued a series of orders culmi- 
nating with an order on March 8, 1999. In this issuance, the Commission took the 
final steps necessary to phase-in customer choice and allow customers of Consumers 
Energy and Detroit Edison to select the generation suppliers and services that best 
meet their needs. The chosen electrons have begun flowing and the participating 
customers have begun to realize savings. While we are working with the utilities, 
alternate suppliers, and customers to smooth out the rough spots, we are also work- 
ing with smaller investor-owned utilities and cooperatives to determine how they 
can most efficiently offer their customers similar opportunities. 

In taking the action we have in Michigan, we have recognized that government 
regulation, as well-intended as it has been, cannot bring about the same degree of 
economic efficiency and innovation which is spurred by the competitive market. I 
believe that unrestrained competition can produce the best results. I also believe 
that, to create an environment in which competition can flourish, we must have a 
national vision unconstrained by artificial state boundary market barriers. Several 
factors have led me to this conclusion. 

First of all, the electric industry is no longer focused on serving only those cus- 
tomers within a limited geographic area. The industry now has a national, even 
international scope. The market, like the electrons it is based on, do not know state 
boundaries. Cost effective transactions occur at the regional or multi-regional level. 
Small scale, jurisdictionally jealous emulation and government protection act as a 
drag on the development of a competitive market and should be dealt with by a sen- 
sitive visionary national policy. 

Second, regulated prices are inconsistent from utility to utility, and in many 
cases, well above those found in the market. Economic regulation and government 
protection have not been successful in keeping electricity prices low. Some states 
with lower prices have achieved them in part due to the availability of inexpensive 
public power sources; an economic boost for them and a disadvantage to those un- 
able to access it. In Michigan, we have recognized that our relatively high prices 
are a serious problem. Fligh electricity prices are one reason Governor J ohn Engler 
encouraged the Michigan Public Service Commission to investigate the introduction 
of competition into the electric industry by offering customers choices in the provi- 
sion of their electric services. This direction is consistent with a move to the market- 
place seen throughout the country and globally. 

You see, in Michigan, we are competing for more than hockey trophies. We are 
competing for businesses that stay in, or move to, Michigan " competing to have our 
residents served economically and fairly. We are achieving economic strength 
through competition. As I am sure you realize, this competition is more hard fought 
than any sporting event, and the results are far more important to Michigan and 
its citizens. We are employing every tool available to us to win. One of the tools 
that we feel is critical to our success is the opportunity for these customers to choose 
the electricity supplier that best meets their needs— and budgets. Michigan has 
been consistent in its vision that competition can bring significant benefits to Michi- 
gan's businesses and citizens. 

Third, electric generation companies, whether utilities or non-utility generators, 
across the country are functioning in limbo. They are reluctant to build new genera- 
tion resources until they have a clearer understanding as to how the industry will 
develop. As a result, reserve margins are shrinking and system reliability may be 
threatened. Comprehensive federal legislation establishing a framework for a North 
American competitive market will provide generators with enough certainty to in- 
vest in new generation. 

While there is agreement from a cross-section of stakeholders that free markets 
are far superior to government economic regulation, some remain unconvinced. I can 
understand their concerns. Yet, in a December, 1998 letter to Congress, 23 lower- 
cost states joined in saying they "do not want to impede the progress of any state 
that has decided to implement a competitive retail market in order to bring choice 
and lower electric rates to their consumers." I appreciate their sincerity and would 
like to offer three practical suggestions to help all of us achieve this end: 

1. If a state chooses not to offer its citizens choice, it should not limit the develop- 
ment of the market for those states seeking competition. Utilities and other genera- 
tors located in states without a competitive initiative should not be prohibited by 
those states from participating in the market in states permitting competition. No 
market, including Michigan's, will fully develop unless there are a large number of 
suppliers offering a number of services and products to customers. Market entry and 
expansion should not be limited artificially. 
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2. Multi-state companies stand to achieve the greatest gains from competition if 
they can include all of their facilities in their purchase agreements, whether or not 
those facilities are located in states offering choice. Without this opportunity, these 
companies will be weakened in their competitive efforts. A multi-state company 
should be permitted to structure its transactions to make the best use of all of its 
competitive assets, whether or not all of its facilities are located in a choice state. 

3. An effective market depends on a transmission system capable of transporting 
power between the customer and the seller. Transmission constraints within a state 
may jeopardize competition in neighboring states. Michigan is transmission con- 
strained. Without additional investment in transmission facilities, it will be difficult 
to take full advantage of generation sources outside our borders. Through Order 
888, initiating open access, and its recent Notice of Proposed Rulemaking on Re- 
gional Transmission Organizations, the Federal Energy Regulatory Commission is 
pursuing resolution of problems in the transmission system. These initiatives merit 
Congressional acceleration and strengthening. Michigan supports these efforts and 
I have heard this support echoed by other Midwest States. 

What should Congress do? 

In Michigan we are pleased with our accomplishments. It is important to point 
out, however, that the task is not complete. We are actively seeking ways to expand 
the electricity market, attract new suppliers, and enable them to get their products 
to their customers, all while maintaining the reliability of the transmission grid. 
Flowever, actions taken by individual states alone will not result in the optimaf de- 
velopment of the market. I am not alone in my belief that there is a need for strong, 
national leadership if we are to move the electricity industry forward. I believe that 
Congress must use its authority to establish the path for states to follow and Con- 
gress must create an environment in which electricity can be traded and trans- 
ported just like any other interstate commodity. If you determine that it is nec- 
essary to offer states the opportunity to "opt out" of competition, I urge you to condi- 
tion this opportunity on their agreement not to limit the development of competition 
in neighboring states. Issues clearly within the state's purview which will not inter- 
fere with the development of competition elsewhere, such as customer education 
standards and levels of stranded cost recovery, should remain with the states. 

Perhaps the most important point I want to make to you today is this: whenever 
you come to a fork in the road, take the path marked "competition." I urge you not 
to introduce or expand regulation when there is the opportunity for the market to 
achieve a stated goal. Resist the impulse to protect special interests. For example, 
the use of renewable resources may be a worthy objective. Flowever, this objective 
can best be reached in the market place rather than through government mandates. 
Universal service and other public benefit programs likewise will be better served 
by allowing the market to work, as opposed to building funding requirements into 
l^islation. Fuel cells and micro turbines are technologies that hold promise for elec- 
tricity users to gain independence from the electric grid, and should be allowed to 
find their niche in the electricity marketplace without restrictive regulations or sur- 
charges. Throughout history, free markets have been shown time and time again to 
work more effectively than any regulatory structure. If markets are to work, com- 
petition must supersede protection of special interests. I ask you to set forth the 
framework in which markets are allowed to do their work. 

Thank you for the opportunity to share these thoughts with you today. I will be 
happy to answer any of your questions now or at any time in the future. 

Mr. Stearns [presiding], I thank the gentleman. Our last pan- 
elist, witness, is Honorable William Nugent who is Commissioner, 
Maine Public Utilities Commission. The Chairman Barton is com- 
ing back. We are going to continue to do this. I am going to stay 
here until he comes back so I advise members to use their own dis- 
cretion in going to vote. 

Go ahead. You have 7 minutes. 

STATEMENT OF HON. WILLIAM M. NUGENT 

Mr. Nugent. Thank you, Mr. Chairman, members of the com- 
mittee. Thanks for the opportunity to join you in discussing this 
important public policy matter. And I have been asked specifically, 
as you might expect, to address Maine's specific approach to re- 
structuring. 
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In Maine, something was broke. While Maine has on average, the 
lowest electricity rates in New England, New England has the 
highest rates in the country. Our residents paid in 1997, an aver- 
age 123/4 cents per kilowatt hour; at the margin, 15 cents per kilo- 
watt hour in the larger service territory. 

Our industrial rates, by far the lowest in New England at 6.4 
cents, were nearly 2 cents per kilowatt hour above the national av- 
erage rate that year. The Maine legislature established a collabo- 
rative to develop a plan to restructure the electric industry. It was 
unable to come to an agreement. 

They then turned to the Commission. The Commission gave the 
legislature a plan. The legislature reviewed, revised and passed the 
plan unanimously in both Houses in 1997, and we have been writ- 
ing, implementing rules ever since. The best program description 
is in the law. I have given you a copy of that in electronic format. 

Key to the success of Maine's search for lower electricity prices 
is getting as many sellers as possible to sell in the Maine market. 
That is why we believe we have created the most competitor -friend- 
ly rules of any retail electricity market in the country. 

Starting next March, Maine's entire electricity market will be 
open to retail competition. Any electricity customer— residential, 
commercial, or industrial— will be able to buy power from which- 
ever licens^ seller of electric generation the customer chooses. 

Now, real markets are created by putting as many willing buyers 
in contact with as many willing sellers as is possible. To do that, 
Maine is opening its entire, as I have said, retail electricity market, 
12 billion kilowatt hours a year, 1800 megawatts of demand, to 
competition. 

There is no price cap, no mandatory percentage reduction in re- 
tail prices. For better or worse, as true markets do, the market will 
set the price for generation in Maine starting in March 1, 2000. 

To ensure fair competition, Maine law requires Maine's investor- 
owned utilities to divest their generation assets to become trans- 
mission and distribution utilities, T&D companies only. Further, if 
the T&D companies choose to sell in their T&D service territories, 
power generated by others, the law restricts the amount they can 
sell and imposes rigorous codes of conduct to govern the relation- 
ship between their power marketing and T&D divisions. 

The object is to ensure as level a playing field as possible for all 
competitors. Our largest utility is said that it will not sell genera- 
tion. The second largest to-date has not set up a marketing arm. 
These two companies, representing more than 88 percent of 
Maine's total sales apparently will remain, as far as the electricity 
industry is concerned, only wires companies. 

State regulated, transmission and distribution utilities; the 
deliverers of competing generator's products. They have left the 
marketing of energy to whomever wants to compete in America's 
most open, retail, electricity market. That means the competitors 
will find in most of Maine next March no incumbent utility selling 
generation. 

The T&D companies must, by law, provide information impar- 
tially to all market participants and they will provide billing serv- 
ices. No one has got to feel sorry for these investor-owned utilities. 
That same law which restructured the industry gave them the 
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right to recover all of their legitimate, verifiable, and unmitigatable 
costs stranded as the result of Maine's change from a fully regu- 
lated to a competitive retail industry. 

A competitive generator can win customers in Maine market in 
two ways. It can find the prospect, convince them of the quality 
and value of this product, and sign him up. Or the competitor can 
win all or part of the Maine's standard offer bit. This is Maine's 
so-called default service. The right to be the provider of last resort. 

It is likely that a substantial number of Maine's retail electricity 
customers, totally free to choose as of next March 1, simply will not 
choose: either intentionally or because they are unaware that they 
can. That likely will include a substantial majority of residential 
customers, perhaps a majority of commercial customers, and even 
some attractive industrial customers. 

We offer no projections of how many such customers there may 
be. Market research is the competitor's job and they do it better 
than government bureaucrats do. On August 1 we will provide all 
bidders who have registered with us a copy of our Request for Bids 
on the right to serve for 1 year, Mainers who don't choose. 

They can bid to serve all or a portion of any or all of three cat- 
egories: essentially residential, commercial, and industrial. Bid are 
due back in October 1. Billing determinants for deciding the winner 
are specified in our rule. Winners will be announced no later than 
December 1. 

Competitors who do not bid or bid on but do not win this stand- 
ard offer will know on December 1 what the bogey is; what the 
standard offer price is against which customers will measure their 
prices. Competitors must be licensed by us to sell generation in 
Maine. To be licensed, a competitor need only prove its technical 
and financial capability and give us $100; then it gets its license. 
We have already issues several licenses. 

Maine law requires that each electricity product include not less 
than 30 percent renewables and efficient energy; the Nation's larg- 
est such requirement. It is a standard we believe will be easy to 
meet. In 1997, 46 percent of Maine's power came from renewable 
or efficient sources. 

Maine has already begun a $1.5 million consumer education pro- 
gram. Bills have been unbundled for 6 months allowing consumers 
to see energy and delivery as separate components of their electric 
consumption. 

We are also trying to demonstrate the value of open, competitive 
markets in a previously regulated portion of a vital industry and 
thereby make Maine's economy more competitive. 

We hope that however you proceed. Federal legislation will not 
interfere with States that have already acted to revamp their retail 
electricity markets, so long as we are generally not inconsistent 
with Federal policies. Each State may have legitimate reasons for 
differing from another with respect to, for example, the precise 
treatment of stranded costs, timing of competition for various 
groups of customers, consumer protection rules, and so on. 

And I thank the Chair for the opportunity to speak and look for- 
ward to questions. 

[The prepared statement of William M. Nugent follows:] 
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Prepared Statement of William M. Nugent, Commissioner, Maine Public 
Utilities Commission 

Mr. Chairman and Members of the Subcommittee, I am William M. Nugent, now 
in my eighth year as a Commissioner on the Maine Public Utilities Commission. I 
am a former President of the New England Conference of Public Utility Commis- 
sioners, Chair of the Regulatory Strategies Subcommittee of the National Associa- 
tion of Regulatory Utility Commissioners, and a member of that Association's Exec- 
utive Committee. 

I have been asked to testify on Maine's unique approach to utility restructuring, 
and to offer comments on PURPA and PUHCA reform. 

Maine has had a recent, unhappy experience with electricity rates. 

Over a 5-year stretch from the mid-1980s through the early 1990s Maine's elec- 
tricity rates rose more than 50 percent. Consumers total bills continued to rise 
markedly despite aggressive conservation programs. 

While Maine's electricity rates, on average, continue to be the lowest in New Eng- 
land, Maine's once substantial advantage over the balance of New England has nar- 
rowed considerably. And New England's average prices are well above national 
averages and far above prices in the lowest-price states. And the all-consumers aver- 
age price masks substantial burdens. 

Comparing 1997 average prices, Maine at 9.5 cents per kwh was a full cent below 
the New England average, but Maine's average residential price per kilowatt hour— 
the average price for Maine's electorate— was 12.75 cents per kilowatt hour, second 
highest in New England. The U. S. average in 1997 was 8.43 cents per kilowatt 
hour. 

Maine's industrial users— operators of large, efficient, well-managed loads— en- 
joyed by a wide margin, the lowest average price in New England: 6.36 cents per 
kilowatt hour, compared to 8.4 cents, the average industrial price for the other five 
New England states. The national average industrial price in 1997 was 4.53 cents 
per kilowatt hour. While Maine industry enjoyed an advantage relative to industry 
elsewhere in New England, it was substantially disadvantaged relative to elsewhere 
in the U. S. 

These prices soon started to become unsustainable. Business's threats to move to 
lower-priced states, to install major energy conservation devices, to install self-gen- 
eration, and to change fuel sources, combined with a vigorous political protest from 
residential users prompted a fundamental review of the way in which Maine ac- 
quires its electricity resource. In 1995 the Maine Legislature directed us to com- 
prehensively review the problem and to recommend a Plan to Restructure the 
State's Electric Utility I ndustry. 

We did so, recommending in broad outline in December 1996 that 

• As of J anuary, 2000, all Maine consumers would have the option to choose an 

electric power supplier. 

• As of J anuary, 2000, Maine would not regulate as public utilities companies pro- 

ducing or selling electric power. 

• Regulated public utilities would continue to provide electric transmission and dis- 

tribution services. 

• As of J anuary, 2000, Maine's largest electric utilities would be required to struc- 

turally separate generation assets and functions from transmission and dis- 
tribution functions (T&D). By 2006, the large utilities would be required to di- 
vest generation assets. Municipal utilities and electric cooperatives would be re- 
quired neither to separate nor to divest generation. 

• Existing contractual obligations with qualifying facilities (QFs) would remain with 

the T&D companies. T&D companies would periodically sell to the highest bid- 
ders the rights to market the power associated with QF contracts. The lawful 
obligations of the pF contracts would not be modified. 

• Standard offer service, at a price no higher on average than available in 1999, 

would be available to customers who elect not to choose an alternative genera- 
tion provider, and for customers who cannot obtain service on reasonable terms 
from the market. 

• The Legislature fund low-income assistance programs through the general fund 

or by an equitable tax or surcharge on all energy sources. In the alternative, 
low-income programs could be funded through the rates of the T&D companies. 

• All retail providers of generation would be subject to a minimum renewable sup- 

ply requirement, which could be achieved with tradeable credits. 

• Conservation and load management programs would be funded through the rates 

of the T&D companies. 

• Utilities would have a reasonable opportunity to recover generation-related costs 

stranded as a result of retail access. 
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• The Commission wouid work to ensure that the regionai buik power market is 

structured to maintain reiiabiiity and to advance fair and efficient competition. 
In an extraordinary effort of seif-education, Maine's citizen iegisiators read deepiy 
on this subject and conducted weekiy seminars on eiectric restructuring. In May of 
1997, the Maine Legisiature passed— u nan imousiy in both houses— a iandmark biii 
restructuring the State's electricity industry. The biii as passed chose March 1, 
2000, as the start date and gave the Maine Pubiic Utiiities Commission the inter- 
vening 33 months to consuit with interested parties and to write impiementing 
ruies. 

The foliowing fundamentai principies guided the Legisiature's path to retaii ac- 
cess: 

• Where viabie markets exist, market mechanisms shouid be preferred over reguia- 

tion and the risk of business decisions shouid faii primariiy on investors rather 
than consumers. 

• Consumers' needs and preferences shouid be met with the iowest societai costs. 

• Aii consumers shouid have a reasonabie opportunity to benefit from a restruc- 

tured industry. 

• Industry restructuring shouid not diminish environmentai quaiity, compromise 

energy efficiency, nor jeopardize energy security. 

• Aii consumers shouid have access to reliabie, safe, and reasonabiy priced electric 

servi ce. 

• Industry restructuring shouid not diminish iow-income assistance or other protec- 

tion to iess fortunate customers. 

• The industry structure shouid be understandabie to the pubiic, fair and perceived 

to be fair, and iawfui. 

• Industry restructuring shouid improve or maintain Maine's business di mate. 
Maine's iegisiation comports with these fundamentai principies and approaches 

industry restructuring in a manner that is viabie, efficient and in the pubiic inter- 
est. 

The best description of the program is in the iegisiation itseif. And it is quite 
readabie. I wiii ieave the Committee a copy of the iaw. Chapter 316, P. L. 1997, 
in eiectronic format. 

Key to the success of Maine's search for iower electricity prices, prices more in 
iine with nationai averages than regionai outiiers, is getting as many seiiers as pos- 
sibie to seli in the Maine market. That's why the Maine Legisiature and the Maine 
Commission created the most competitor friendiy ruies of any retaii eiectricity mar- 
ket in the country. 

Starting March 1, 2000, Maine's entire eiectricity market wiii be open to retaii 
competition. Any electricity customer, any eiectricity customer— residentiai, com- 
merdai or industriai— wiii be abie to buy power from whichever iicensed seiier of 
eiectric generation the customer chooses. 

Maine beiieves that reai markets are created by putting as many wiiiing buyers 
in contact with as many wiiiing seiiers as is possibie. To do that, Maine is opening 
to competition its entire retaii eiectricity market— 12 biiiion kiiowatt hours a year, 
1800 megawatts of peak demand. There is no price cap, no mandatory percentage 
reduction in retaii prices. For better or worse, as true markets do, the market wiii 
set the price for generation in Maine starting March 1st, 2000. 

To ensure fair and open competition, Maine iaw requires Maine's investor-owned 
utiiities to divest their generation assets, to become transmission and distribution 
utiiities, TSiD companies oniy. 

Further, if the T&D companies choose to seii in their T&D service territories 
power generated by others, the iaw restricts the amount they can seli and imposes 
rigorous codes of conduct to govern the reiationship between their power-marketing 
and T&D divisions. The object is to ensure as ievel a piaying fieid as possibie for 
aii competitors. 

Centrai Maine Power Company, whose saies represent more than 75 percent of 
statewide totais, has said that it finds the restrictions so sianted in favor of new 
market entrants that it wiii not— I repeat, wiii NOT— seii eiectric generation. Ban- 
gor Flydro, Maine's second-iargest lOU, to date has not set up a marketing arm. 

These two companies, representing more than 88 percent of Maine's totai saies, 
are, and apparentiy wiii remain as far as the eiectricity industry is concerned, oniy 
wires companies, state-reguiated transmission and distribution utiiities, the 
deiiverers of competing generators' products. Maine's two iargest T&D utiiities have 
ieft the marketing of energy to whomever wants to compete in America's most open 
retaii eiectricity market. 

By iaw, Maine's T&D companies 

• may not own generation. 
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• must provide information impartiaiiy to aii market participants, and 

• must provide biiiing services— that is, the wires company wiii coiiect and remit 

fees. 

No one need feei sorry for these companies. The same iaw that restructured 
Maine's eiectricity industry gave them the right to recover aii of their iegitimate, 
verifiabie, unmitigatabie costs stranded as a resuit of Maine's change from a fuiiy 
reguiated to a competitive retaii eiectricity industry. 

A competitive provider can win customers in the Maine market in two ways. It 
can find a prospect, convince him of the quaiity and vaiue of the competitors prod- 
uct, and sign him up. 

Or the competitor can win aii or part of the Maine Standard Offer bid. This is 
Maine's so-caiied "defauit" service, the right to be the provider of iast resort. We 
caii it the Standard Offer provider. 

I believe it iikeiy that a substantiai number of Maine's retaii eiectricity customers, 
totaiiy free to choose as of next March 1st, simpiy wiii not choose— either inten- 
tionaiiy or because they are unaware they can. That may inciude a substantiai ma- 
jority of residentiai customers, perhaps a majority of commerdai customers, and 
even some attractive industriai customers. 

We offer no projections of how many of such customers there may be. Market re- 
search is the competitor's job, and they are far better at it than utiiity reguiators 
are. 

On August 1, 1999, we wiii provide aii bidders who have roistered with us a copy 
of our request for bids on the right to serve for one year Mainers who don't choose. 
You can bid to serve 20-40-60-80 or 100 percent of any or aii of three categories: 

• residentiai and smaii commerdai, 

• medium commerdai and industriai, and 

• iarge commerdai and industriai. 

Bids wiii be due October 1. Prices for the residentiai and smaii commerdai por- 
tion of the competition must be stated in cents per kiiowatt hour. For thetwoiarger 
categories, bidders may present their bids as they wish: demand and energy 
charges, as they see fit. Biiiing determinants for deciding the winner are specified 
in our ruie. Winners wiii be announced no iater than December 1. 

Competitors who do not bid on— or bid on but do not win— the Standard Offer, 
wiii then know on December 1, what the "bogey" is, what the Standard Offer price 
is against which customers may measure your price. 

Competitors must be iicensed by the Maine Pubiic Utiiities Commission to seli 
generation in Maine. They can be iicensed as a competitive energy provider, as a 
broker, or as an aggregator. We have ai ready issued severai iicenses. 

Flow onerous is Maine's iicensing requirement? A competitor need oniy prove its 
technicai and finandai capabiiity and give us $100, and it gets its iicense. 

Maine iaw requires that each eiectricity product inciudes not iess than 30 percent 
renewabies, the Nation's iargest such requirement. But the Legisiature aiso defined 
renewabies very broadiy. It includes the usual— wind, solar, geothermal, hydro 
(from units of not more than 100 megawatts) but also trash-to-energy and cogenera- 
tion plants which are at least 65 percent efficient. 

It is a standard that's easy to meet. In fact, there is a lot of renewable power in 
Maine: in 1997 46% of Maine's power came from renewable or efficient sources. 

Compliance is measured annually. Over a year (not any particular hour, day, 
week, or month) 30 percent of each product's generation must come from the renew- 
ables. The rule even gives time to make good any shortfalls. 

Maine's investor-owned T&D companies will put out to bid the rights to the elec- 
tricity acquired through their NUG contracts on a schedule that will parallel the 
Standard Offer bidding schedule— Requests for Bids out on August 1, back on Octo- 
ber 1, awarded by December 1, except that the bidding will be held at 2-year inter- 
vals. 

Maine has already begun a $1.5 million consumer education program. Bills have 
been unbundled for 6 months, trying to get consumers to see energy and delivery 
as separate components of their electricity consumption. 

Maine very much hopes competitive electricity providers will participate in both 
parts of the Maine market— competition for retail customers and for the Standard 
Offer. We have tried to create a fair opportunity to compete, win, and profit. We 
also seek to demonstrate the value of open, competitive markets in a previously reg- 
ulated portion of a vital industry. 

To sum up this portion of my testimony, we have wholeheartedly moved to a mar- 
ket model for generation. 

• Maine has required divestiture of generating assets (and sales of the QF output), 

and placed close restraints on (in-territory) marketing by utility affiliates. These 
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measures prevent vertical market power and are intended to encourage entry 
by competing sellers of generation. 

• Maine allows the market (not regulators) to set the price for default service (i.e. 

our bid-priced standard offer service). There are risks to pricing too high (cus- 
tomers pay too much) and to pricing too low (competitors stay away), and using 
bids is the best way to avoid both problems to the extent possible. 

• All classes of customers are able to purchase at retail; no mandatory (eg. munici- 

pally-mandated) aggregation, but voluntary aggregation is encouraged. 

• All previously existing consumer protections have been maintained. 

• Maine is paying appropriate attention to customer education; we r^uire uniform 

disclosure labels (permitting apples to apples comparisons on price, generation 
source, and emissions characteristics). 

Equally important to the success of our effort to win more economic prices are 
good rules for access to and the pricing of transmission. Maine and the other New 
England commissions have played a major role in forming and supporting the Inde- 
pendent System Operator. The ISO employs operating procedures which ensure sys- 
tem reliability and supports a region-wide competitive wholesale electricity market 
which is critical to the restructuring efforts across New England. 

However you proceed. Federal legislation should not interfere with states that 
have already acted to revamp their retail electricity markets (so long as there is 
general consistency with the federal policies). Each state may have legitimate rea- 
sons for differing from another with respect to, for example, the precise treatment 
of stranded costs, timing of competition for various groups of customers, consumer 
protection rules, etc. 

PUHCA 

While Maine has little experience with holding companies, I believe reform or re- 
peal of PUHCA should be considered in light of discussions on comprehensive legis- 
lation to revise the Federal Power Act and restructure the electric utility industry 
through appropriate State processes. 

• Legislation should maintain effective State and Federal regulation against abu- 

sive practices that could place undue market power with multistate holding 
companies and harm development of competition. 

• Any legislation should recognize that regulation should be reduced only as com- 

petition becomes effective at preventing monopoly abuses and allowing pro-com- 
petitive change and availability of customer choice. 

• Any comprehensive legislation should provide for: 

—State consent for sale, encumbrance, or disposition of existing state jurisdic- 
tional rate-based facilities. 

—Reporting obligations concerning investments and activities of multistate pub- 
lic utility holding company systems. 

—Restrictions against assumption of liabilities of non-regulated activities 
through securities issuances, guarantees, endorsements, or sureties and the 
pledging or mortgaging of assets. 

—Protection against abusive affiliate transactions. 

—Prohibitions against reciprocal arrangements entered into in order to avoid 
the provisions of that legislation. 

—Federal and State commission access to books and records. 

—Independent audit authority for State commissions. 

-Non-preemption of State rate authority. 

• Nothing in that legislation should affect the authority of State commissions under 

State laws concerning the provision of utility services, to regulate the activities 
of a public utility which is an affiliate, subsidiary or associate of a multistate 
public utility holding company, and to impose other relevant consumer protec- 
tions. 

Any comprehensive legislation should provide the States with the flexibility to re- 
spond to changes in the utility industry arising from market forces, technology, or 
financial conditions. 

PURPA 

PURPA's mandatory purchase requirement should not apply in any state which 
has made a finding that the acquisition of generating capacity is subject to competi- 
tion or other acquisition procedures such that the public interest is protected with 
respect to price, service, reliability and diversity of resources. 

Legislation that would repeal a utility's obligation to purchase wholesale power 
from QFs at avoided cost rates should be prospective in nature. And relief from this 
statute should be contingent upon the development of competitive markets as deter- 
mined through a State commission supervised restructuring program. 
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Thank you, Mr. Chairman and Members, for the opportunity to present my views. 

Mr. Barton. We thank you, Mr. Nugent. We appreciate your tes- 
timony. I want to apologize to the panel. We have had two votes 
in the last 30 minutes and normally we don't vote very often in the 
morning, so it has taken our members away. 

We need to continue our hearing though, so I am going to start 
the question period. I am going to turn the clock to 5 minutes and 
I will recognize myself for the first 5 minutes of questions. 

The first question is to my two State legislators. This is more for 
the record so that other members might hear and read the record, 
or a summary of it, later. 

Could each of you explain how Texas handles the market power 
issue? Since you did it somewhat innovatively compared to some 
other States. 

Mr. WoLENS. Mr. Chairman and members, there are two ways 
of addressing market power, or market power of use. One is a very 
technical method, which is the HHH method, which is highly tech- 
nical, and the other is the Goldilocks method. We chose to use the 
Goldilocks method. We were looking for something that was not too 
hot or not too cold. 

And what we did is, we looked at the major incumbents in Texas 
and we looked at what amount of power that they had in Texas, 
and we came to 20 percent. And what we came down to in our leg- 
islation was that no company could have greater than 20 percent 
in a power region. 

It is a complicated political issue what region that becomes, be- 
cause if you narrow the region, for example. North Texas, you 
might see that Texas Utility might have 80 percent in North Texas 
but in ERCOT they would be quite a bit less than that. 

So the political issue for the Senate and for the House was, what 
is that region? It was pretty much David's call to put it in a power 
region and that is what we did. 

But I would like to mention that there is an issue that we 
couldn't overcome which is, how do you address market power out- 
side of ERCOT? There are three other power regions that touch 
Texas: in the North, and the East, and the West. 

Mr. Barton. And for the audience, ERCOT is the Electricity Re- 
liability Council of Texas. 

Mr. WoLENS. Yes sir. 

Mr. Barton. It is the independent system operator or the 
TRANSCO. 

Mr. WoLENS. It is. But Texas also has the Western Systems Co- 
ordinating Council, Southwest Power Pool, the Southeastern Reli- 
ability Council. And we cannot dictate what the market power, po- 
tential abuses, and how to control those potential abuses, are going 
to be in those power regions that have authority over multiple 
States, part of which touch on Texas. 

So if the Federal Government is going to address the issue, one 
area that must be addressed is in part, market power in these 
overlapping areas. 

Mr. Barton. It is my understanding that you have a cap, a 20 
percent cap, but you don't require divestiture of the generating ca- 
pacity. The owner of the generating capacity, if they're over 20 per- 
cent, can lease that capacity, is that correct? 
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Mr. WoLENS. That is absolutely true. We're not into mandatory 
divestiture in Texas. So we invited alternatives to that and one was 
selling it into a market place. 

Were there any others that we left? Alternatives? 

Mr. Sibley. Well, they can sell it, they can have roll-ups, they 
can combine generation resources or assets and spin them off, sell 
stock in them. 

Mr. Barton. But after 2007 when the "price to beat" and all that 
goes away, there doesn't remain a market cap provision, is that 
correct? Once we get through the transition period? 

Mr. Sibley. No, there is still the 20 percent that remains there 
but we 

Mr. Barton. There is a power 

Mr. Sibley. We have another market power test and that is a 
40 percent market power test on the retail side. So we don't 

Mr. Barton. Right. To lose they have to lose 40 percent of their 
base 

Mr. Sibley. In their common service area they have to lose 40 
percent before they 

Mr. Barton. Before they can compete. 

Mr. Sibley. That goes away after 3 years. 

Mr. Barton. Senator Sibl^— and I am going to ask some ques- 
tions of the other witnesses, too— but the way that Texas did 
stranded costs is fairly innovative. Can you explain— and I am not 
sure I even understand what you did— but you come up with a 
bond, some sort of a stranded cost bond? 

Mr. Sibley. To allow them to securitize; securitization of what is 
verifiable as far as stranded costs go. Now, also I would refer you 
to Representative Wolens' chart because our price freeze is linked 
to the payment of stranded costs also. 

And we freeze them at what I would say is an artificially high 
rate right now. But we recover all of those costs over where the 
utility would have been otherwise, and that goes to mitigate 
stranded costs. 

Mr. Barton. But the securitization means that if they can verify 
to the PUC that there is in fact, a cost that has been incurred, they 
can issue a bond based on the value of that cost that they then pay 
off over time, which means the rate they have to charge the exist- 
ing customer is lower. Is that correct? 

Mr. Sibley. That is correct. Whatever the verifiable amount is 
for stranded cost, we allow the utility to securitize that right now 
which means that they sell bonds for that amount, they pledge 
against that future cash-flow I guess, but you get a lower rate. The 
only way we let them do that is if it would save the consumer 
money. 

Mr. Barton. The reason you get a lower rate is that the cost to 
borrow may be 7 or 8 percent, yet the rate of return that they are 
allowed on the transmission of their total assets is going to be 
higher than that. 

Mr. Sibley. That is correct. 

Mr. Barton. So that that difference is the savings. 

Mr. Wolens. It is 14.51 percent. It is a guaranteed 10 percent 
and then we put it at an amount to cover taxes. So it comes to 
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14.51 percent. If you securitize, we will securitize at about 7 per- 
cent and it has the effect like mortgaging your home. 

Mr. Barton. Right. So that that gap, that delta, is the savings 
to the existing customer. 

Mr. WoLENS. It is an enormous savings— between 14-plus per- 
cent and 7 percent. It is half. 

Mr. Barton. I am not aware of any other State that has done 
that, and that is very innovative. 

Mr. WoLENS. California did it but they loused it up a great deal. 

Mr. Barton. We have five Californians on the committee, so we 
have got to be careful. We learn from California, is the way we 
would look at it. 

Mr. WoLENS. And they invited us to learn from them. They con- 
sidered themselves to be the experiment for the rest of us. And 
when we visited California we talked to State Senator Steven 
Pease who was the Senate sponsor. He said, this is what we did, 
we are first out of the gate, you all see what we did wrong and 
make it better. And that is what we tried to do. 

Mr. Barton. My time is expired. I want to ask one question to 
the gentleman from Michigan and then I will recognize the gen- 
tleman from I llinois. 

Could you explain why the Court in Michigan earlier this week 
ruled against the challenge of the M ichigan Utilities that the retail 
choice plan that the PUC had put in place was correct? What was 
the reasoning for the Court ruling? Or did I get that exactly wrong, 
the way I asked the question? 

Mr. SvANDA. No, you got it fine. It was a very narrow issue that 
the Court responded to, and that issue was whether or not we had 
specific statutory authority to order our utilities to carry the power 
produced by a third party. And on that basis our orders and the 
phasing-in process is now in question. 

Mr. Barton. So the Court ruled you do have the authority? 

Mr. SvANDA. We do not have the authority. 

Mr. Barton. Oh, you do not have the authority. So the retail 
choice plan does not go into effect? So what the Court ruled is, that 
you have to go to the Michigan legislature, is that correct? 

Mr. SvANDA. For that authority piece, yes. 

Mr. Barton. Okay. The gentleman from 

Mr. SvANDA. If I could follow on. That's my answer today. 

Mr. Barton. The record is open for a couple of weeks. 

Mr. SvANDA. The Court ruled on Tuesday and we are still under- 
standing the implications along with the other actors in Michigan. 
Certainly, our utilities and all of the other parties that have played 
an important role so far are looking at the implications. 

Mr. Barton. But what that means, unless your answer changes, 
is that unless the Michigan legislature decides to either give your 
Commission the authority or to do it themselves legislatively, there 
cannot be a retail choice put in place in Michigan. If we don't man- 
date at the Federal level that Michigan has to do it; which we are 
not goi ng to do. 

Mr. SvANDA. That would be my understanding, again today, un- 
less there were a voluntary effort for example. And were that to be 
the case then I guess I would have to wonder how vibrant that 
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marketplace might become with a voluntary effort controlled still 
by the incumbent utility. 

Mr. Barton. Okay. The gentleman from Illinois is recognized for 
a long 5 minutes. 

Mr. Shimkus. Thank you, Mr. Chairman. It is good to be quick, 
otherwise I was way down on the list. 

First of all I want to say, God Bless the Republic of Texas. Your 
efforts have helped those States who have moved. I am from Illi- 
nois. And it has helped push the issue of the States working it out 
and doing the job and we ought to let them resolve most of the con- 
flicts. And with your efforts that brings on another large State that 
helps us here, making sure that we do no harm. So thank you for 
your work. 

I want to ask a question to Mr. Svanda. Is that pronounced 
right? First of all, are you appointed or elected? 

Mr. Svanda. Appointed. 

Mr. Shimkus. By the Governor? 

Mr. Svanda. Correct. 

Mr. Shimkus. With the advice and consent of the Senate. That 
is right, because you were saying, I don't know next week what I 
might say. I was just wondering— it sounded very political. 

But you bring up a point in your testimony that is one— I am a 
second-term member. I have been involved m this issue I think, 
very focused for about 30 months. And you bring up an issue that 
is really— has not been a contentious point but you take it— on 
issue one on page 6 you talk about reciprocity and you State that, 
it is okay if a State doesn't open up its markets, and it is good for 
competition to allow, i.e., a Detroit Edison to go into other States 
that are open. 

I will argue against that as not being good or fair to those indus- 
tries in the States or those States that have moved to aggressively 
open the market to allow a State who has not, protecting the cur- 
rent, monopolistic practices, to allow them to go cherry-pick 
throughout the country. 

I would like to have your comment and then I would like to ask 
for my friends from the great Republic of Texas to respond how 
they would feel if they opened up the market but then allowed 
States who have not opened up their markets, to come in and ag- 
gressively compete? 

Mr. Svanda. I understand the real difficult issue that you do 
raise with that question. And I attempted in my comments to put 
that in the context of moving to a competitive marketplace. That 
a State that chooses not to open its marketplaces should not re- 
strict its companies, its utilities, from somehow competing other- 
wise in other open markets. 

And so my comments were aimed at encouraging allowing as 
many competitors in the country to compete in those open market- 
places. And I think that would teach valuable lessons across 

Mr. Shimkus. But you also understand that it stops the legisla- 
tive process because legislation will not get passed by allowing pro- 
tected markets to compete in competitive markets? 

Mr. Svanda. I understand that difficulty, and we 

Mr. Shimkus. And you are speaking as an appointed person, not 
an elected person now? 
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Mr. SvANDA. Yes. 

Mr. Shimkus. Because it just can't be done. My friends from 
Texas? 

Mr. Sibley. I would agree with you. I would look very strongly 
at a reciprocity-type provision in the next session of the legislature. 
If it turns out to be unfair advantages or competitive disadvantages 
through utilities from States that have opened up to the favor of 
those who have kept a monopolistic system, I don't think that 
would be fair. 

Mr. Barton. Would the gentleman yield on that? 

Mr. Shimkus. I will. 

Mr. Barton. So as a State that has acted, you wouldn't oppose 
if we put some sort of a reciprocity provision in the Federal law? 
We will give the great State of Alabama the right to do everything 
they want to do exc^t sell outside their State lines if they don't 
allow the great utilities in Texas and other States to sell within the 
great State of Alabama. 

Mr. Sibley. I would favor that strongly. When Mr. Sullivan was 
talking earlier. I think one of his first statements was, one size 
doesn't fit all. I totally agree with that. After that I disagreed with 
just about everything he said. 

Mr. Barton. Well, but he has got the right to say it, and he says 
it so well. 

Mr. Sibley. No, and I do agree with him. If they want to do that, 
I will tell you as Chairman of the Economic Development Com- 
mittee in the Senate of the State of Texas, I would wholeheartedly 
support his keeping Alabama closed. 

And because I believe as people look to make economic develop- 
ment decisions about where they put their plants, I think they are 
going to look at those who give people choices. And so I would be 
willing to take my chances with that and I would defend his want- 
ing to let the State of Alabama make those decisions. I totally sup- 
port that. 

Mr. Barton. I agree with you. 

Mr. WoLENS. I might quibble with that. It is starting to look and 
smell like import fees or quotas, and it benefits us in Texas to have 
more people come and compete. The more competition that we have 
in the State the more it is going to be to drive down prices. 

The more that come in it will drive down prices in Texas and I 
want to benefit consumers in Texas; be they on rooftops, be they 
commercial, be they industrial. Let those people come in and do 
generation or let them come in and do electric retailing. 

But again, we still have a Federal issue— not only of the market 
power that we discussed, but there is still an issue of tariffs in 
those States that don't have tariffs— how it impacts us in those 
power regions that overlap us in Texas. And the other one is on 
the ISO— the Independent Systems Operator, which you folks call 
the RTO— the Regional Transmission Organization and in those 
power regions where they are not developed it creates a problem. 

Pardon me for interrupting. 

Mr. Shimkus. No, the question was directed to both of you all 
and I appreciate your answers. The final point that I want to ad- 
dress is, we have been moving and are just excited this year of our 
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working group and the chairman's ieadership, and there are issues 
that we need to be invoived with. 

And one that we have heard over and over again and reaiiy ad- 
dresses this issue of competition within States aiso, is the siting of 
new transmission iines. i wiii throw that out and maybe go down 
thetabie and address that reai quickiy. 

Mr. Barton. This wiii have to be the iast question and then we 
wiii iet Mr. Whitfieid have his time. Answer the gentieman's ques- 
tion. 

Mr. Sibley, i don't see transmission as a competitive endeavor, 
i see that as— i want to say inherentiy monopoiistic— but i wouid 
prefer to iet the RTO make a decision about where the trans- 
mission iines ought to be sited to do that more efficientiy. 

i think ieaving that to engineers and peopie who makes those 
types of decisions is probabiy better than just having a free-for-aii 
as far as the siting for it. Because you are going to get into con- 
demnation issues and other things that i think wouid probabiy be 
done by a quasi government entity. 

Mr. WoLENS. And i totaiiy agree except again, it is a "you foiks" 
issue to deai with the soda straw probiems, going from one State 
to another State within a power region. But other than that, i have 
nothing further to add to what Senator Sibiey did. 

Mr. Sullivan, i think transmission has to yieid equai access, 
and i think at this point in time we are moving in that direction, 
i think FERC is taking the proper steps to assure that. And i think 
that we ought to aiiow that process to continue as it is. 

Mr. SvANDA. i think FERC is probabiy taking the correct steps 
but they are doing it way too siowiy. We need to assure open access 
reai soon or a iot of competitive activities wiii faii by the wayside. 

Mr. Nugent. We have a fairiy open transmission system around 
New Engiand; have had it for about 30 years. But i see probiems 
cropping up in the area you have identified and i don't yet have 
the answer. We have a situation of an integrated eiectricity grid 
covering six States. 

Siting wiii become a probiem when it becomes a question of say, 
somebody buiiding a pi ant in Connecticut to serve Maine and there 
is inadequate transmission across that routing. 

i thinK much of the transmission decisions shouid be ieft to the 
States but there may become a time when we have got to reiy on 
some Federai authority to make sure that the transmission system 
is robust enough to support a fuiiy competitive market. And we are 
working to answer those questions. 

Mr. Barton. Gentiemen, Mr. Sawyer is back, i said i wouid rec- 
ognize Mr. Whitfieid. Mr. Whitfieid, i wiii recognize you and then 
we wi i i go to M r. Sawyer. 

Mr. Whitfield. Thank you very much, i think aii of us are im- 
pressed with the iegisiation in Texas, it seems aimost unbeiievabie 
that you couid get aii of those varied groups to come together to 
pass this iegisiation. 

in your iegisiation do you address the issue at aii of renewabie 
energy or are there some mandates reiating to renewabies? Couid 
you teii me what those are? 

Mr. Barton. The recording secretary can't recognize a nod. Sen- 
ator, so you have to verbaiiy acknowiedge. 
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Mr. Sibley. I will shake my head "yes" real hard and you can 
hear the rattle. Yes, we did. We got into that. What we tried to do 
was have some incentives, and I have got a copy of the bill. I can 
share that with you. But we did try to set aside a moving goal that 
is racheted up over a period of time, and we tried to help 
incentivize the renewables. 

We think it is the direction we want to go because of environ- 
mental concerns. But I believe it is doable. Some people came in 
with some unrealistic goals that in my opinion, would have been 
impossible or would have been so, I guess economically inviable, 
that we rejected those. 

So each person or each entity that is going to do business in the 
State of Texas has to meet those goals as far as generation using 
renewables. And they are able to trade credit. So I will yield to 
Representative Wolens who is on the beam here. 

Mr. Wolens. We did 1.65 percent of its capacity has to come 
from renewable sources, which is hydro, wind, and biomass. It is 
surprising that in West Texas we have got enough capacity from 
wind to supply twice the amount of energy in Texas and in the 
Texas legislature we have the capacity to provide a lot of wind, too. 
That goes from 1.65 percent up to 3 percent by the year 2009. I 
think this is compatible with what some other States have been 
doi ng, too. 

Mr. Whitfield. But you do include hydro? 

Mr. Wolens. Yes, we do. 

Mr. Whitfield. Okay. 

Mr. Wolens. Hydro, wind, biomass, and I think two others that 
I don't remember. 

Mr. Whitfield. Okay. Now, I noticed that on the electric co-ops 
and the municipalities you allow them to opt in rather than giving 
them an option of opting out. Did you have to do that in order to 
get them to agree to this legislation, or was there some other rea- 
son? 

Mr. Sibley. Yes. Politics at its rawest. 

Mr. Whitfield. Now it is my understanding that there was some 
tie between environmental standards and stranded costs. Was 
there a tie between those two? 

Mr. Sibley. Yes. In order to recover stranded costs they had to 
agree to do certain things with some, I would say, lignite-fired coal 
plants that were causing us some problems. And we have a number 
of sites in the Dallas/Fort Worth area, the Houston area, that are 
going to have problems with clean air, or the clean air abatement 
issues coming out of the EPA. 

And so we thought, after talking with Governor Bush early one 
morning we decided that linking those two would be a way for 
those with environmental concerns to get part of what they wanted 
and for utilities to get part of what they wanted. So there's an in- 
centive there for these utilities to clean up their act in regard to 
those plants. Representative Wolens took that idea, and I think 
perfected it actually; did a good job. 

Mr. Wolens. And then we did one other thing which is, we had 
a peculiar situation in Texas where some of our plants were grand- 
fathered from being cleaned up. And I want to backtrack a little 
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bit on the market power issue where I said that we said that you 
can't have any more than 20 percent. 

One company, Texas Utilities, was going to exceed the 20 per- 
cent, and so we said, clean up the dirty power plants by 1903 or 
1905 and we will include that in the 20 percent. That is the only 
one where we wiggled a little bit from the 20 percent. So it affected 
the stranded cost issue which is, clean up the dirty power plants 
and we will pay for it. I mean, this ain't for free for anybody. 

Clean up the dirty power plants, get rid of the filth before the 
Feds do something, the ERA does something, to close down indus- 
try in our urban areas. Clean them up and we will pay for it as 
part of the stranded costs which in turn get securitized. 

And second, if you are going to get into the 20 percent on the 
market power so you don't exercise undue market power, clean up 
these dirty plants and won't include it in the 20 percent. 

Mr. Whitfield. I see my time is up, Mr. Chairman, but I am as- 
suming we do have a copy of their legislation, right? 

Mr. Barton. We can get you a copy. I don't think we have hand- 
ed it out but we have access to it. 

Mr. Whitfield. Okay. Thank you very much. 

Mr. Barton. Okay. We will let the record show that there are 
no dirty power plants in Texas. There are some that are less clean 
than others, and there is some incentive for the less-clean plants 
to become cleaner. 

We recognize the gentleman from Ohio, Mr. Sawyer. 

Mr. Sawyer. Thank you, Mr. Chairman. Ohio just went through 
the exercise that Texas completed. We went in a profoundly dif- 
ferent direction than you did and I just want to compliment you on 
the tenacity and the attention to detail that it took to achieve a 
piece of legislation. Whether I agree with everything in it or not 
it addresses in substance, an awful lot of authority questions that 
are a part of that. 

Let me however, turn a little bit down to this end of the table. 
We have talked a great deal about what the current transmission 
system was put in place to do and the way in some parts of the 
country it has actually evolved slowly into a changing function. 

But would you say in general, first of all, that the transmission 
system is largely design^ to get from specific capacity to specific 
load, and that it has only incidently served in a broader, interactive 
function in wholesale markets in the current setting? 

If that is in fact the case, as you nod your heads, my first ques- 
tion, the one I asked in my opening statement was, is there suffi- 
cient capacity in the transmission system to accommodate the 
kinds of concerns that I heard articulated in terms of the expendi- 
ture to get into sufficient generating capacity by 2010? Do we have 
the transmission capacity to meet those needs? 

Mr. Nugent. I think additions will have to be made to trans- 
mission and the standards for that are changing somewhat. It used 
to be that you determined the need for an additional unit of gen- 
eration. You decided where that was and then you plugged that 
into the system and made amendments to the system to make sure 
it operated in a robust enough way. 

Now you're in a situation where you're creating a number of com- 
petitors all of whom want to compete in the system, and you have 
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got to add additions or strengthen those transmission systems to 
accommodate that. 

Mr. Sawyer. Others? 

Mr. SvANDA. Michigan has a terribly constrained capacity for 
transmission. If you declared tomorrow that there was an open ac- 
cess, free marketplace in electricity around the country, Michigan 
can only import about 20 percent of the capacity required to serve 
our customers' needs. And we have factored that in for example, in 
a way that we would propose to deal with stranded costs. 

Mr. Sullivan. And in the Southeast where we have a fairly 
large, integrated grid, it still holds true that the transmission sys- 
tems were built to accommodate the individual companies as they 
were built and there are definitely constraints where the two sys- 
tems would join. 

Mr. Sawyer. Are today's pricing policies sufficient to evolve that 
grid efficiently to retain reliability and to attract the capital nec- 
essary to make that happen? 

Mr. Sullivan. I think not. I think that there needs to be incen- 
tives placed on additional construction so that you'll get the inves- 
tors to build the transmission systems that we are going to need 
to rid ourselves of those constraints. 

Mr. Sawyer. Others? 

Mr. Nugent. I think it is an open question right now. We are 
still trying to figure out what is the appropriate way to deal with 
that. At least in New England. 

Mr. Barton. Will the gentleman yield on that? 

Mr. Sawyer. Sure. 

Mr. Barton. For our Public Service Commissioners, is it possible 
in your opinion, to have a regulated transmission grid? We still use 
the standard regulatory model and have a deregulated trans- 
mission grid where there are no price controls? Kind of a dual 
transmission system if we are going to so to this market? Is that 
theoretically possible? 

Mr. SvANDA. I believe that it is theoretically possible and I be- 
lieve that we have even better than theory to prove it in the way 
that the physical highway system in this country currently exists. 

We have in fact, the State highways that we travel on, munic- 
ipal, our city streets that we travel on, we have interstate highway 
systems, and we have toll roads. And as long as there is equal and 
open access it doesn't matter just so long that as each of us enter- 
ing or accessing that system are treated in the same way. 

Mr. Barton. Mr. Sullivan? 

Mr. Sullivan. I think the answer to that is yes, if you will pro- 
vide enough incentive for the investment to be made in those trans- 
mission systems. 

Mr. Barton. Okay. Mr. Nugent? 

Mr. Nugent. I don't see how you are going to get to a competi- 
tive transmission grid. I think what you are doing is, you may be 
able to find some segments connecting a particular generator to a 
node within the system that you may be able to leave in a deregu- 
lated fashion. 

But the idea of establishing an extensive grid which it seems to 
me, is likely to need eminent domain in order to be able to com- 
plete all its links, would mean that it is probably not likely to hap- 
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pen. I think you are likely to have a single, integrated, and fully 
regulated transmission grid. 

Mr. Sibley. If I could, I would like to agree with the gentleman 
from Maine. What you have is a toll road and that is the only way 
you can get wherever you want to get and then you are going to 
let them charge whatever they want to charge. So I would favor a 
regulated transmission system with somebody looking at it. Kind 
of a rate of return type regulation if you will. 

Mr. Sawyer. It is exactly what— forgive me, but that is where I 
was trying to head to. I had a couple of other stops along the high- 
way. 

Mr. Barton. Well, continue on. I took some of your time, sir. 

Mr. Sibley. If I could also say, we had a 3-pronged test in Texas 
before we declared an area to be open, and one of them was, no 
transmission constraints. And it kind of feeds into the market 
power question as well. 

Also on our transmission, we had a postage stamp rate which 
means, to enhance competition however much electricity they want 
to move down that transmission system, it's the same, you know, 
whether you moved it 100 miles or 20 miles. 

Mr. Sawyer. Are you familiar with the FERC pricing policies 
today on transmission? 

Mr. Sibley. I am not. 

Mr. Sawyer. Could you comment on those for the purpose of 
where we are headed with conceivably, a flexible framework for a 
national transmission system, or regional transmission system? 

Mr. SvANDA. Sure. And I think FERC has attempted to dem- 
onstrated that one size fits no one, in fact, because they have been 
confronted with a number of different proposals from different re- 
gions of the country in order to be responsive to how the industry 
has developed in different corners of the country to anticipate the 
cultural differences and economic differences and things like that; 
that they have tried to consider flexibility. 

And so I think most of their work so far as been good but as I 
mentioned earlier, way too slow, and there are parts of the country 
that specifically asked for some leadership. And I think they are 
preferring right now to take a one-si ze-fits-al I, let us develop some- 
thing nationally type approach. And that doesn't work so well for 
us in the Midwest. 

Mr. Sawyer. I am not entirely convinced that that is what they 
are doing, but I would agree with your conclusion, yes. 

Mr. Sullivan. Mr. Sawyer, I think what we are seeing here is, 
the answer depends on which part of the country you are getting 
your answer from. And I think that is indicative of the point that 
we are all sort of trying to make. And that is that the States indi- 
vidually, can determine what is best for us as we go toward a new 
environment in electricity competition. 

Mr. Sawyer. I generally agree with that. Transmission however, 
seems to pose a set of concerns that transcend individual jurisdic- 
tions and that may require that kind of flexible framework within 
which a Federal policy would need to be put in place. 

Mr. Nugent. We are trying to work that stuff out in New Eng- 
land. We are working on proper pricing patterns: should it be 
nodal, should it be zonal, should it be a combination of these? The 
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six New England Commissions meet regularly to try and determine 
what is the best public policy interest and to advance that idea to 
the FERC. We haven't finally resolved that question. The FERC 
has generally been supportive of the initiatives that we have pro- 
posed, however. 

Mr. Barton. We will have to let you come back to this question. 

Mr. Sawyer. I will come back. Thank you, Mr. Chairman. 

Mr. Barton. The gentleman from North Carolina, Mr. Burr, is 
recognized for 5 minutes. 

Mr. Burr. Thank you, Mr. Chairman. Mr. Wolens, let me ask 
you, Texas did have a stranded cost; they addressed stranded costs, 
am I correct? 

Mr. Wolens. Yes sir. 

Mr. Burr. Tell me, was one of the considerations to the stranded 
cost plan, nuclear decommission? 

Mr. Wolens. Yes sir. 

Mr. Burr. Tell me what part of that played a factor. 

Mr. Wolens. We had two different ways of evaluating how you 
get to stranded costs. And one issue, the larger issue as Senator 
Sibley said, is do you pay it and how much do you pay? And gen- 
erally we said, we are going to pay it. It still remains to be quib- 
bled what that means, and every State is going to quibble. Even 
if you say we are going to pay 100 percent of it, it is not clear what 
100 percent means to any one particular State. And there is an 
enormous amount of devil in the detail. 

Mr. Burr. Well, let me ask you one specific thing. 

M r. Wolens. Go ahead. 

Mr. Burr. Are the Texas utilities that hold nuclear generation 
fully funded in their decommission funds? 

Mr. Wolens. I believe so. Do you know the answer to that? 

Mr. Sibley. Yes. I believe the answer is yes; they are fully fund- 
ed. 

Mr. Burr. They are fully funded? 

Mr. Wolens. And then what we did is, as Senator Sibley said, 
on stranded costs that are not nuclear we sent it out to the market- 
place for the marketplace to put a value on it because we are not 
so smart that we can do it. 

But you have got to send it out to the market in one way or an- 
other for the market to put a value on the stranded cost, except for 
nuclear. On nuclear there will bean administrative test. 

Mr. Burr. Could I ask you to hold for a second? I ask the indul- 
gence of the chair to yield to somebody else while I run for a vote. 

Mr. Barton. Okay. We are going to recognize the distinguished 
gentleman from Illinois, Mr. Rush, then. 

Mr. Rush. Thank you, Mr. Chairman. I want to commend you on 
this hearing and I want to thank the individuals who are testifying 
today for being here. 

First of all, I would like to ask Mr. Sibley if you don't mind, and 
anybody else can join in on this, but Chairman Bliley indicated 
that he would no longer insist on a Federal mandate and a date 
certain for States to enter into competition. 

And recognizing that many States have already b^un the com- 
petitive process, is it your opinion that a date certain provision is 
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required, or should States be left to determine themselves when to 
enter into competition? 

Mr. Sibley. I think the States ought to be left to determine on 
their own what date they enter, if at all. If they choose to stay out 
that wouldn't offend me at all either. This is a very complicated 
issue. The State of Texas chose J anuary 1, 2002, but we took a lot 
of things into consideration in doing that. 

How long will it take us to get an independent system operator? 
I think you all referred to it as an RTO. How long does it take to 
get stranded costs paid down enough to where you can make this 
without punishing the consumer? Getting computer systems to talk 
to each other so that you can have a reconciliation about how much 
electricity was put into the system, by whom, and how they get 
their money out. 

So there are a lot of very complicated issues and it takes time. 
This is not like going out and building a Little League baseball 
field where we just get more people out there and we get it done 
quicker. There are some things that take time to come together. 

So, every State I guess, finds themself in a different dilemma or 
different situation. California is moving ahead, Texas will be lag- 
ging; come 2002 we will be ready. Other States may be further be- 
hind than that. 

So I wholeheartedly support the idea of each State making its 
own decision about when they're going to do it or in my opinion, 
even if they do it. If Alabama chooses to stay out I would support 
them in that. 

Mr. Rush. Well, is there anybody else on the panel who might 
have a differing position on this? Does everybody agree with this? 

Mr. WoLENS. I have a concurring opinion, and I think that you 
look at the marketplace of politics and supply and demand, and I 
think that it will get there on its own because there will be a polit- 
ical, which is to say, a policy interest in driving down prices which 
will generally happen in competition. No. 1. 

I think that States will experience a capacity problem and those 
that don't, don't, but there will be a lot that do and they will reach 
the policy decision that you can solve capacity issues with competi- 
tion. And I think that No. 3, that because of mergers and acquisi- 
tions, the marketplace will politically and as a matter of policy, 
bring the issue home to those States so that you get to the same 
place which is. States will do it on their own. 

Mr. SvANDA. I concur but would also like to add one comment 
and that is, in Michigan we certainly respect the other States who 
don't want to move at the same pace or maybe even in the same 
direction. 

But it would be extremely helpful to the development of a true 
marketplace not to have in place a mandate telling all of the States 
that they have to move in a particular direction at a particular 
time, but a deadline by which each State needs to give this consid- 
eration and indicate to all the rest of us, which direction that State 
is headed, so that we can understand how they will or will not be 
a player in the marketplace. 

Mr. Sullivan. Since I seem to be sort of out here by myself in 
the position that Alabama has taken, and I certainly don't infer 
that I'm smarter than all these other guys at the table, we just 
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have utility rates, electric rates, that are a lot lower than most 
other States. But I 

Mr. Barton. What is the average homeowner cost per kilowatt 
hour for electricity? 

Mr. Sullivan. It is under 6 cents. 

Mr. Barton. Okay, but 5.5, 5.9? 

Mr. Sullivan. It just depends on how you figure the particular 
rate, but it is 

Mr. Barton. But between 5 and 6 cents per kilowatt hour? And 
that is mostly coal generated I think, isn't that correct? 

Mr. Sullivan. Yes, about 60 percent of our generation comes 
from coal, but we do have a good mix in Alabama. But the point 
is this: if we find that what other States are doing is going to bring 
our rates down even further, you can bet your boots that we are 
going to rush to try to emulate what those States are doing. 

Mr. Barton. I took some of your time. Congressman. 

Mr. Rush. Mr. Chairman, I have another question. Mr. Svanda, 
you indicated that Congress should take the lead in moving the 
country to a framework in which the competitive market can flour- 
ish. You also indicated that as we do so we should not protect spe- 
cial interests but instead, let the market function. Can you explain 
what do you mean by special interests and what are those special 
i nterests? 

Mr. Svanda. Sure. I did attempt to provide a couple of examples 
further in the text to include things like, a resource portfolio in the 
legislation I think would be better dealt with by the marketplace 
itself. And again, I provided a couple of additional examples of 
that, in both micro turbines and fuel cell technology. 

And coming from Michigan we tend to keep an eye on what is 
going on in the automotive industry. We have companies making 
huge investments right now in perfecting fuel cell technology so 
that it can be utilized in automobiles. And I am confident with that 
kind of investment that if a fuel cell can bump along our public 
streets and highways that it is going to be a tremendously reliable, 
clean, efficient sort of connection for our homes or small businesses, 
or those kinds of applications. 

And that is a marketplace-driven kind of investment right now. 

I would for one, hate to see the investment that is being made to 
perfect fuel cell technology be overridden artificially because some 
legislative or regulatory decision got made that moved some other 
technology ahead of fuel cell technology. 

Mr. Rush. Thank you, Mr. Chairman. I yield back. 

Mr. Barton. Thank you. Congressman Rush. I am going to rec- 
ognize Congressman Burr again who has returned. Before I do 
that, I am going to ask that State Senator Sibley be excused. He 
and I have a luncheon engagement we were supposed to have been 
at 15 minutes ago. So I know the Honorable Mr. Wolens will more 
than capably take care of the interests of Texas in this debate. And 
I will certainly come back and if the panel is still empaneled, Mr. 
Sibley will come back 

Mr. Sawyer. Mr. Chairman, before the Senator goes. Senator, 
you had made some mention about responding to the four questions 
that I asked in my opening statement. I don't know whether or not 
you had the opportunity to do that. I was voting during some of 
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your comments. Would it be possible just to take a moment to sum- 
marize that? 

Mr. Barton. Sure. And then we will recognize Mr. Burr. 

Mr. Sawyer. Thank you. 

Mr. Sibley. As I had it down, you asked, should you honor State 
bills. I think my answer to that is yes. Transmission capacity, 
interstate, I think you do need to look at capacity because I do be- 
lieve that given the arcane nature and who is controlling all this, 
that you need to have a market power test. I would encourage you 
to do that. I am not picking out a number for you. We picked 20 
percent but you pick out what you think would work. 

The role of FERC I think, is the role of the referee. I think you 
can be pivotal and I think it is crucial that you do get into trans- 
mission and that you make some decisions about whether or not 
there are transmission constraints, because that will affect these 
market power tests that you might want to put in. 

So if somebody has 20 percent of the generating capacity in a 
certain area or in a TRANSCO, because of transmission constraints 
they may actually be 80 percent. So I do think it is critical that 
you do look at that. 

And in the siting of new transmission, I think you ought to do 
that. Personally I don't see that as a competitive issue or a propri- 
etary issue. I see that as a natural monopoly, just like the siting 
of a highway. And so I would encourage you to do that. 

Mr. Sawyer. Thank you very much, Mr. Chairman. I appreciate 
your flexibility. 

Mr. Stearns [presiding]. I think Mr. Burr is entitled to finish his 
questioning. Mr. Burr is recognized. 

Mr. Burr. I thank the Chair and I apologize to the witnesses, 
the challenges we are faced with to be in two places or three places 
at once. Let me go to Mr. Sullivan and right down the line and ask 
a similar question. 

Did the rates in your States allow the decommissioned fund of 
nuclear facilities to be funded at an adequate amount as it relates 
to their decommissioning cost in the future, Mr. Sullivan? 

Mr. Sullivan. In Alabama, we are pretty fortunate. We are not 
going to have very much stranded costs in our State. As a matter 
of fact, a couple of other years we won't have any stranded costs 
in Alabama. But when it comes to decommissioning, the funding 
that has been set aside is going to be adequate. 

Our plans are not to be decommissioned any time soon. Some- 
time early in the next millennium we will start decommissioning 
unless the licenses are re-approved. 

Mr. Burr. Mr. Svanda. 

Mr. Svanda. Well, generally speaking, the funds are adequate. 
We in fact, have a plant going through decommissioning right now, 
and generally speaKing the funds set aside have been adequate. 

Mr. Burr. Does Maine have any nuclear? 

Mr. Nugent. We certainly do. 

Mr. Burr. I am glad to hear that. 

Mr. Nugent. Or, we did, and therein lies the problem. The fund 
was fully adequate until the plant failed to be able to perform ade- 
quately and it was decided to shut it down early. So for its usage 
up until that time it was fully funded. However, since it is closing 
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short of its projected date in 2008, that portion is unfunded and 
that part will be picked up: is being litigated, will be settled, it will 
be a number, it will go into strand^ costs. 

Mr. Burr. So should this committee be aware of the fact that as 
PUCs look at the decommissioning costs they did it over a period 
of time, lifespan of that generation facility and anything short of 
that lifespan would affect the decommissioning funds that they had 
to work from, or the sale of a nuclear facility might potentially af- 
fect the size of the fund, or the challenge of the sale? Would that 
be accurate? 

Mr. Sullivan. Mr. Burr, all of those statements are accurate. 

Mr. Burr. Okay, let me go to Michigan one more time because 
I happen to be a rate payer in Michigan and I am troubled when 
I hear that you are not supportive of reciprocity because that tells 
me that there are really no plans in Michigan to have a retail mar- 
ket that is open, therefore I have no choice as a ratepayer; not that 
I am not receiving the best service and the lowest price from my 
current power source. 

But I think that clearly I think that reciprocity, believing that 
no date certain is important in legislation is a healthy incentive to 
make all States consider strongly, competition in their market- 
place. Let me give you one more opportunity to make the case for 
why reciprocity is bad. 

Mr. SvANDA. Well, I apologize for making the impression that I 
thought reciprocity was bad. I do not think it is a bad thing. In 
fact, that is something that we would encourage in Michigan. How- 
ever, my comments were to the point that a State who chooses not 
to be in the competitive marketplace on behalf of its citizens, 
should not be in a position to restrict its companies from competing 
in our marketplace. 

Mr. Burr. So where is the incentive for you to offer an open mar- 
ketplace in your State? 

Mr. SvANDA. It is an open marketplace that invites investment, 
invites access to be gain^ onto the transmission system to move 
power into the State. 

Mr. Burr. But clearly, you don't allow outsiders to come in but 
you allow your investor-owned or co-ops or generating power to go 
out? You'd like to see it go out but nobody else come in, is that 
what you are saying? 

Mr. SvANDA. Not at all. No, we in fact, invite investment, invite 
companies to utilize the transmission system to move power into 
Michigan. My statements are fully in the context of moving to an 
open marketplace and we don't want some potential competitor ar- 
tificially restrained from providing service into our State. 

Mr. Burr. I am not sure that I am clear on it but I will handle 
any clarification in writing, if that is okay with you. 

Mr. SvANDA. Absolutely. 

Mr. Burr. Let me go to you for one last question, Mr. Sullivan. 
Define market powers for me. 

Mr. Sullivan. I think in the context in which it is being used 
in the restructuring of the electric industry, market power simply 
means that there would be an excess of control over the power in 
any given market by one company. And of course, which speaks to 
reciprocity as well. 
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Mr. Burr. Does market power exist today anywhere? 

Mr. Sullivan. Well, I think market power exists in every certifi- 
cated area where monopolies are still in existence throughout the 
United States. 

Mr. Burr. So monopolies allow market power to exist? 

Mr. Sullivan. I think monopolies are market power, per se. 

Mr. Burr. Okay. I thank you and I thank the panel. 

Mr. Stearns. I thank the gentleman. The next one in order is 
Mr. Bryant of Tennessee, in order of appearance. Mr. Bryant, are 
you ready? 

Mr. Burr. He is not ready. 

Mr. Stearns. Mr. Largent from Oklahoma is recognized for 5 
minutes. 

Mr. Largent. Thank you, Mr. Chairman. Mr. Sullivan, I wanted 
to ask you some questions. You made some pretty strong state- 
ments against competition in Alabama. Why should the consumers 
in Alabama not have a choice? 

Mr. Sullivan. Mr. Largent, I think it depends on what your goal 
is. If your goal is choice, they should have choice; if your goal is 
the lowest possible price and the highest possible quality of service, 
then I think you ought to do whatever you need to do in order to 
assure that that is the goal that you reach. 

Mr. Largent. And so you are saying that if you give consumers 
choice that reliability would suffer? 

Mr. Sullivan. I am saying this. I am saying that we have 
learned through some of the other States that have already pre- 
ceded us to go into a competitive market, that transitioning from 
regulation to competition is not a free ride. 

For instance, in California we have learned that putting in their 
ISO out there cost $300 million to establish and that there is going 
to be a pretty high cost to maintain and operate that ISO on an 
annual basis. 

Now, our rates in Alabama again, are 17 and 19 percent below 
the national average. And we know that if we put in the mecha- 
nisms to offer retail customers and Alabama customer choice there 
is going to be some cost to that. Those costs in Alabama may be 
higher than the benefits to be derived at this point in time. 

In other States where the cost would be the same but the rates 
are higher, then the benefits could easily outweigh the costs in 
those States. And that is why I am saying that we have to look at 
this whole process of transitioning from regulation to competition 
on a State-by-State basis. 

Mr. Largent. One of the things that you said was that reliability 
would be jeopardized. 

Mr. Sullivan. I think it will be. Because I think when there is 
no obligation to serve, or conversely, there is no market assured, 
that you are going to find that there is going to be a reluctance for 
generators to come in and invest in a given market until perhaps 
they are assured that there will be some market there that would 
allow them a reasonable return on their investment. 

The problem is that there is, in a lot ways, maybe up to a 2-year 
lag from the time a plan is constructed till the time it comes on- 
line. So I think that you get into a situation where your reserves 
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could fall below that magic 10 percent that my friends from Texas 
were talking about earlier. 

Mr. Large NT. Give me an example of a market that a generator 
would be reluctant to serve in. 

Mr. Sullivan. I can't answer that question. I can just tell you 
that in Alabama they would have to come in and acquire property 
at some cost. Which for instance, Alabama Power Company already 
owns; it would not have to acquire. 

And we have seen this in the last case that if we certificated ad- 
ditional power in Alabama, that it was hard for other companies 
to come in and compete and put in generation in Alabama as 
cheaply as the incumbent company could do it. 

Mr. Largent. Why was that? 

Mr. Sullivan. It is because the incumbent company already 
owned the land on which the generating facility was going to be 
built, and so there was a cost there that the others would have had 
to have incurred that the incumbent didn't have to incur. 

Mr. Largent. It didn't have anything to do with the special rela- 
tionship that the incumbent utilities had with the State PUC? 

Mr. Sullivan. I don't understand that question. 

Mr. Largent. Well I mean, there is definitely a relationship, 
long-standing relationship, between your incumbent utilities in the 
State of Alabama and with the State PUC that grants the siting 
abilities for new generation to be built. And we have seen those 
problems in a lot of States, not just Alabama. So that there is not 
only a problem in getting approval for new generation, but then it 
also creates a lot of other problems. 

Mr. Sullivan. No sir. What we looked at in this particular case, 
were the numbers. And obviously, it was going to cost more to come 
in and acquire the property, build the plant, than it would to just 
build the plant on property that was already acquired. And I don't 
think there is any more of a special relationship between the Ala- 
bama Public Service Commission and the utilities that we regulate 
than there would be between— wel I , let me just leave it at that. 
There is not. 

Mr. Largent. There have been numerous panels that we have 
heard from on the issue of deregulation. To my knowledge, you are 
the first to testify that they felt like reliability would actually suf- 
fer as a result of deregulation; which I found your statements were 
interesting. 

I also wanted to ask Mr. Wolens, you dealt with and hit pretty 
strongly the issue of adequacy of generation. I wanted to ask you 
this question and that was, do you feel like that as we move into 
a world of competition that the generation adequacy would improve 
or not? 

Mr. Wolens. Absolutely. The market will call for it and it will 
come, because we have to have it. And we have to have it for 
health reasons, we have to have it for safety reasons. And it is just 
like goods and it is just like clothing. And you and us in State gov- 
ernment, and people in city councils, governmental officials who get 
elected are never, ever going to put reliability at issue. It ain't 
going to happen. 

And part of our concern is, what do we do about reliability? We 
were concerned that if go messing around with something and we 
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louse it up, that you are going to have every constituent in the 
world calling you at home and telling you that the lights are flick- 
ering. 

So we can't louse this up at all and reliability is a huge issue and 
it is going to become an issue if you do nothing. Now, where I dis- 
agree, I disagree with very much of what this gentleman says from 
a substantive point of view. It makes me wonder what it is going 
to hurt by permitted dereg? If no one comes to invade his State to 
offer lower prices, then they don't come. It doesn't hurt anything. 

But procedural ly, if he doesn't want it, if the State doesn't want 
it, the State doesn't get it. But I go back. I believe that the market- 
place of politics and the marketplace of public opinion and espe- 
cially public policy, at some point brings deregulation there, be- 
cause you are going to need it on generation at some point, you are 
going to need it on rates at some point, and you are going to need 
it on mergers and acquisitions at some point. 

Mr. Largent. Yes. Well, I couldn't agree more with your re- 
marks, and in fact, that is what I was going to say to Mr. Sullivan. 
Is that most of the proposals, and right now I would suspect all of 
the proposals that would be coming forward from the Federal Gov- 
ernment, would allow the State of Alabama to opt out of any com- 
petition if they showed that there was a particular class of con- 
sumer that would be ill-affected by competition. 

So it clearly gives the States the ability to opt-out. Or if a State 
has already moved like Texas, they get to basically, grandfather in 
all the language that the State of Texas does. So it really is han- 
dling this issue of State power versus Federal power with kid 
gloves in giving deference to the States at every turn. 

My last question— I know I see my time is up— is back to you, 
Mr. Sullivan. I guess the only point that I would want to make is 
that not all low-cost States like the State of Alabama, share your 
view. There have been a number of States that are low-cost States. 

Texas would be a low-cost State— Oklahoma, Arkansas would be 
low-cost States— have already moved electricity restructuring in 
their States, alone. Do you have an explanation for that, or a ra- 
tionale? 

Mr. Sullivan. Well, not living in those States, no sir, I don't 
have a definitive explanation, but I can tell you what I think. If 
we move continuously into restructuring the way that we started, 
a lot of that impetus has been provided by the technological advan- 
tages that have been given through generation with combined cycle 
gas turbines. 

And those three States that you happened to mention are all 
States that fuel combined cycle gas turbines with their petroleum 
products. And I can see a definite advantage to Oklahoma and to 
Texas and to Arkansas if we are generating more electricity with 
natural gas. 

And it seems to me that those States would be trying to do every- 
thing that they could for their individual economies to sell more 
natural gas if they could provide more generation capacity through 
combined cycle gas turbines. 

Mr. Stearns. The gentleman's time has expired. The gentleman 
from Texas, the ranking member, Mr. Flail is recognized for 5 min- 
utes. 
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Mr. Hall. Thank you, Mr. Chairman. I guess my first question 
really ought to be to Mr. Wolens. The three beautiful women that 
you've consulted a time or so there, are they members of your staff? 

Mr. Wolens. The older of the women is the speaker of my house. 

Mr. Hall. Which one is that? 

Mr. Wolens. It is my wife who I am proud to tell you has en- 
tered the family business and has run for public office and is mem- 
ber of the Dallas City Council; my wife, Lauramela. 

Mr. Hall. I am very well aware of that. 

Mr. Wolens. And then our two daughters, Alex and Lilly. 

Mr. Hall. President and vice president; it is a question about 
which will be. 

Mr. Wolens. But I pay attention to the speaker of the house. 

Mr. Hall. I believe you, and you show good judgment. She is one 
of the youngest and most articulate and most active members of 
any of the Nation's larger metropolitan area councils, and we thank 
you for the time you give and for the encouragement you give to 
Steve. 

We talked here and I really have been out and I don't know what 
questions have been asked, but just I have a general question on 
what we ought to do at the Federal level. We all want to know that 
and we want to know what is really best to do, the way we get it 
is what we get from that table there, from people that are smarter 
than we are, that have gone through situations that are similar to 
ours or that they have some particular knowledge. And then we 
put it all together and try to write a bill from it. 

I guess my question would be to you and to each of you, the odds 
are a little better than that— I've got one Texan and three others 
there— what are the problems that need to be fixed at the Federal 
level to facilitate whatever course of action your State has taken? 
And j im, I don't believe your State has acted yet. Do you like the 
Texas bill? 

Mr. Sullivan. I have not read the Texas legislation but from 
what I understand about it I think it's a definite step in the right 
direction. And fortunately, I'm going to have the benefit of waiting 
and seeing how that bill affects Texas and then respond and react 
to that. 

Mr. Hall. Well, I think Texas did that with the California bill 
and other bills. We have benefited by the bills that have already 
passed and some of the trial and errors there. Has the State of 
Maine or Michigan, have they acted? Do you have a bill from your 
legislatures? 

Mr. Nugent. I will let Dave speak to Michigan although I once 
served as public servant in Michigan. Maine actually passed the 
law first, then handed it to the Commission to develop imple- 
menting rules. 

With regard to what the Federal Government might do here, one 
thing I think ought to be given serious considering is encouraging 
the FERC to establish joint boards with the State and Federal reg- 
ulators that would cover the same areas as the independent system 
operators, so as to craft the best regulations for that particular re- 
gion. 

Mr. SvANDA. Michigan does not currently have legislation on the 
books, and I noted while you were out of the room that our efforts 



360 


to move through the Public Service Commission have been derailed 
somewhat. J ust this week on Tuesday our Supreme Court ruled on 
a very narrow issue that we could not do some of the things that 
we have been doi ng. 

And so that puts into question where we stand in our move to 
a competitive marketplace. We are a competitive or competition- 
driven State and are moving as hard and fast as we can in that 
direction. Our legislature has been involved in other issues like 
cutting taxes and things like that. 

They have certainly been aware of what we have been doing and 
I know members of the committee, or at least members in our leg- 
islature, have ways of signaling us if we are not doing things in 
a manner that is consistent with their viewpoints, and we have not 
been receiving those signals. 

So we were moving as quickly as we could without that. Now we 
are kind of back to a restarting juncture and we will figure it out 
from here again. 

Mr. Hall. Well, with yours in abeyance and Mr. Sullivan's State 
has not acted, Mr. Nugent, you all have acted but you are going 
to go out and come in again, is that what I understand? 

Mr. Nugent. Go out and come in again, it is for legislation? 

Mr. Hall. Yes. 

Mr. Nugent. We have a very extensive and comprehensive re- 
structuring law, and it puts us on target to start next March 1. 

Mr. Hall. My question then would be directed to you and to Mr. 
Wolens, then. How can we facilitate the course of action that your 
State has taken, or to be more Texan with it, how can we screw 
it up? 

Mr. Nugent. Maine's point of view is markedly different from 
Texas'; not necessarily in the end result. But we are a very small 
piece. We are not large enough to create our own market. We have 
to develop or depend on a region-wide market developing through- 
out New England and perhaps even more broadly, into adjacent 
parts of Canada and New York. 

We work cooperatively with the other Commissions in the North- 
east, especially in New England, and it would be helpful to us, I 
think, if we had as I say, the joint Boards established with some 
FERC and State Commission members to develop policy with re- 
gard to transmission systems that would support a robust market 
across all of New England. Ultimately to be decided on by the 
FERC but at least the solution developed by a joint Board. 

Mr. Hall. Mr. Chairman, can I have another 30 seconds for Mr. 
Wolens? 

Mr. Stearns. With unanimous consent, so ordered. 

Mr. Hall. Go ahead, Steve. 

Mr. Wolens. I have studied this for 3 years and I have got hun- 
dreds of hours in this issue, and I would beseech you and Congress 
to do something that your States can't do because we don't have 
the power to do it. And it deals with those areas, those power re- 
gions that serve multiple States. 

No. 1, please help us solve transmission issues between States, 
and those are the soda straw issues. No. 2, help us in those States 
where we can't control the independent systems operator. And in 
those power regions that just haven't developed an ISO, help us in 
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those power regions that have not developed tariffs of their own be- 
cause we can't do it in Texas, especially for those three other power 
regions that affect us. 

And finally, help us in those same areas where market power is 
an issue; that is the issue of a company that exercises undue influ- 
ence in the market. It was Congressman Burr that wanted to know 
how to define market power, and heck if I know. Because if we 
knew you could cut the size of the FTC in half. 

FTC figures out with the Courts that Coca Cola can have 85 per- 
cent of the market and there is no market power; that Lay's Potato 
Chips can have 76 percent of the market, or Gillette with their 
Sensor Razor can have 87 percent of the market and that is not 
the exercise of undue market power. 

And we come back to Texas and say if it is over 20 it is too much. 
But I can't influence it and we in the States can't influence what 
happens in other power regions that we don't have jurisdiction over 
and you have the jurisdiction over, and please help us. 

Mr. FIall. Mr. Chairman, I am done. And I, after thanking Mr. 
Wolens once again and Dave Sibley for ushering that bill through 
and our good Governor for signing it, just like I hope he is going 
to be signing bills up here for the next 4 years. I yield back my 
time. 

Mr. Stearns. I thank the gentleman. I will take my 5 minutes 
at this moment. 

Mr. Sullivan, I asked the staff to go back to see what your resi- 
dential rates are, the range of them, because I thought it would be 
interesting. We show that your low is 5.2 cents and your high is 
9.69. So it appears to me that with that kind of range— that is for 
residential— a lot of people in the residential are paying a pretty 
stiff rate here. 

Mr. Sullivan. I would imagine that some of those rates are re- 
flective of the co-ops Muni systems that are doing business in Ala- 
bama. In Alabama we do have an anomaly that most other States 
don't have. Most States have their own co-ops and municipal sys- 
tems. 

In Alabama, the northern third geographic of our State is TVA 
territory, so we have not only lOUs and co-ops and Muni systems, 
we also have a dominance of TVA in the northern part of our State. 

Mr. Stearns. Let me ask you this. Do you folks feel FERC is 
headed in the right direction? You know, they recently issued a No- 
tice of Proposed Rulemaking on Regional Transmission Organiza- 
tions. Maybe just quickly just go down and ask if you feel FERC 
is headed in the right direction. Representative Wolens? 

Mr. Wolens. Congressman, I am not qualified to comment on 
that. 

Mr. Stearns. Okay. Mr. Sullivan? 

Mr. Sullivan. In my judgment, FERC is headed in the right di- 
rection. Where I may differ from some of my other colleagues is, 

I would like them to take it a little bit slower rather than faster. 

Mr. Stearns. Okay. 

Mr. Nugent. I guess I do represent just the opposite opinion in 
that I think FERC is moving too slowly. I think that they have op- 
portunities to recognize the regional differences that exist in this 
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country and to allow for those regional differences to work in an 
overall system. 

But they have had, for example in the Midwest, they had 6 or 
7 States step forward and say, we are interested in your leadership 
in creating a functional marketplace in our territory. We are inter- 
ested in your leadership and guidance in creating an ISO. 

And we also indicate that we were giving them an opportunity 
to not create a one-si ze-fits-al I solution around the country but to 
work with us individually. And they didn't exercise that oppor- 
tunity that was given to them by Midwestern States. And so I 
think they're moving too slowly. 

Mr. Stearns. Okay. 

Mr. Nugent. I think the cooperative approach or the voluntary 
approach that they have suggested is appropriate at this point. You 
should know that the regulators in New England, New York, and 
Pennsylvania, New J ersey, Maryland, PJ M, have organized a con- 
ference with FERC cooperating with us, this October to look at how 
we can advance that whole thing. 

I would hate to see a very large transmission organization estab- 
lished which would give us some difficulty in just trying to wrap 
ourselves around it. We have worked hard to establish one in New 
England. I think that is far enough. I would hate to see it pushed 
to go more broadly, but are willing to discuss the issue. 

Mr. Stearns. This seems to me a key area, this transmission 
area. Should we on the Federal side, help FERC? Should we be in- 
volved with giving them more responsibility in this area of the 
transmission lines? Yes or no? J ust coming down. 

Mr. Nugent. I think it is possible that they may need some addi- 
tional authority perhaps paralleling what they have in the gas 
area, which has been a more competitive field than electricity has. 
Deregulation is ahead of the curve there. But it ought to be done 
in close cooperation with the States. 

Mr. Stearns. You don't think it could be done just through a 
market situation? The FERC needs to step in? 

Mr. Nugent. I think transmission will continue to be a single 
transmission grid, and because it is in a monopoly position it will 
continue to have to be regulated and therefore will need State and 
Federal regulators. 

Mr. Stearns. Does anyone disagree with that? No, you all agree 
with that? 

Mr. Sullivan. I would just to that, that again, you have in TVA 
and the PMAs, you have some anomalies there and you are going 
to have to incorporate that into whatever you do as far as trans- 
mission is concerned. Because FERC does not have jurisdiction 
over that. 

Mr. Stearns, j ust going to Representative Wolens, your testi- 
mony earlier. I have to admire you folks because in a sense what 
you did put in is price controls and you took the utilities and broke 
them out, and you got the support of the utilities to do that, as I 
understand what you are telling me. 

Mr. Wolens. Correct. 

Mr. Stearns. And the incentive was that once it was over that 
they would be able to compete and have a larger market share. 
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And when you approached them initially, were they receptive to 
that idea? 

Mr. WoLENS. Well, I should tell you that in J anuary 1997 when 
this idea came upon us— it came upon us in the 1993 session, 1995 
session. The Texas legislature meets for 5 months at the beginning 
of every odd-number^ year. So we studied it in 1993, 1995, 1997. 
The utilities came to us and said, please do nothing. 

Mr. Stearns. Right. They didn't want controls to be broken up, 
obviously. 

Mr. WoLENS. By May they said please do everything; please do 
something. 

Mr. Stearns. And what caused that? 

Mr. WoLENS. Specifically, I believe it was an adverse ruling be- 
fore the Public Utility Commission for a particular investor-owned 
utility, and the investor-owned utilities were concerned about how 
the Public Utility Commission was going to exert influence over 
prices. 

Mr. Hall. Will the gentleman yield? 

Mr. Stearns. Sure; gladly. 

Mr. Hall. You know, we had an awful lot of them who, on the 
first day said, let us do everything, do it tomorrow; came later say- 
ing, hey hold up, too. So that is the reason that we are so proud 
of our legislature and Maine that has already acted, acted timely. 

They vacillated. At one time, one group was over here and the 
other group over here, and then the next time we talked to them 
they woulo be here and then the next time here. 

And that is the reason I think that Chairman Bliley and Chair- 
man Barton have shown good judgment in getting all the testimony 
we could have, pulling in everyone that we could get information 
from, not rushing to judgment, and trying to get a business deci- 
sion rather than a Congressional guess. And I thank you. I yield 
back my time. 

Mr. Stearns. I thank the gentleman and my time is expired. I 
will ask the gentleman from Tennessee, Mr. Bryant, is recognized 
for 5 minutes. 

Mr. Bryant. Thank you, and again, I thank the very distin- 
guished panel for their testimony. Mr. Wolens on the end from 
Texas, I guess my first question has to be, in relation to Tennessee, 
where is Texas? 

Mr. Wolens. It is to the left, it is to the North, and it is all 
around you. 

Mr. Bryant. Good. Thank you. In the restructuring scheme that 
Texas has come up with, how do you protect the issues that would 
relate to rural areas? How did you get those areas on board? What 
assurances do they have, particularly in terms of reliability and a 
competitive price? How did you bring them into the fold? 

Mr. Wolens. You know, many of our rural areas are served by 
co-ops. In Texas we have 85 consumer-owned cooperatives, ten of 
which do generation and transmission. And we treated the co-ops 
as we did the municipally owned utilities and said that when you 
folks want to come into the new world, you will let us know. 

So we let the Boards of the co-ops and of the Munis make their 
decision when they come in, and they will decide when they come 
in. 
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Mr. Bryant. Are there any standards? I know my colleague from 
Oklahoma mentioned at a State level there are provisions in some 
of our proposed bills that would allow them to opt out, you know, 
if they had a certain group of customers and so forth. But within 
the State of Texas there is no standard? It is just if they want in 
or out? 

Mr. WoLENS. No, it is whether they want in. They are out until 
they want in, and we gave them even more control over their serv- 
ice area than we do under the status quo. There is less regulation 
by the Public Utility Commission. 

There will be some oversight on the reliability issue but there 
will be very, very little; with the idea, the notion being, that they 
are investor-owned electricity companies, and if they decide to go 
in a different direction, then they decide to do it because they own 
it. 

Mr. Bryant. Mr. Sullivan, I tend to agree with a lot of your com- 
ments in terms of, I notice I have quit calling this a deregulation 
bill because I have a feeling it is going to be involving a lot more 
regulation and talk more about restructuring. 

But you mentioned the subject of TVA, and I would solicit your 
comments on a Federal restructuring bill. What would you, in 
terms of your relationship with TVA and its relationship with the 
northern one-third of the State, how would you like to see TVA 
treated in a Federal bill? 

Mr. Sullivan. I think TVA points out pretty well what I am try- 
ing to say about this whole issue of restructuring and that is, the 
answer for restructuring is not just to say no. The answer is, let's 
transcend from regulation to competition, but in the interim, as we 
have seen in all the legislation that has been passed in all the 
States, there is going to be sort of an artificial market established. 

And during that time we are going to need to be very careful be- 
cause if we give up too much regulation and the market is not yet 
fully enforced, then there are some dangers there. There are some 
caveats that must be mentioned. 

At this point in time I have heard no State or Federal solutions 
to the problem of how we are going to handle TVA and Bonneville. 
And the point that I am trying to make is that we need to go slow 
on some of these issues until we can come up with these answers. 

I don't have an answer but my answer is, we need to establish 
a dialog between or among TVA and the other surrounding States 
so that we can do what is fair to all the States, do what is fair for 
TVA and the lOUs that interface with TVA. 

And the same thing is true for the Northwest and the Bonneville 
area and the other PM As. The point is, there are some areas of the 
country in which we just need to slow down and make sure that 
we are doing what is right and fair for those regions. 

Mr. Bryant. Follow-up to my colleague from Florida's question 
about transmission lines, is there any disagreement among the four 
of you that as far as the interstate lines go, that basically they 
should be subject to the same set of rules? There needs to be some 
consistent regulation? Mr. Sullivan? 

Mr. Sullivan. I think it is critically important, and I think 
FERC has already addressed that in their Rules 888 and 889. But 
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I think it is critically important that we do have open and equal 
access as we transcend into retail competition. 

Mr. Bryant. Thank you. Thank you, Mr. Chairman. 

Mr. Stearns. I thank the gentleman. We have Mr. Pickering 
from Mississippi is recognized for 5 minutes. 

Mr. Pickering. Thank you, Mr. Chairman. Mr. Sullivan, coming 
from Mississippi, very similar to Alabama and very similar with 
the power, the fuel mix, the demographics in many ways, and 
knowing that we had a strategic advantage that has helped us at- 
tract a large number of jobs from Mercedes in Alabama to other 
manufacturing; because we do have a low-cost region. And so my 
intent and objective is to make sure that we have the strategic 
flexibility to maintain that strategic advantage. 

But let me ask you from the most recent announcement by the 
chairman of this committee. Chairman Bliley, in which he an- 
nounced that we would be going forward but without a Federal 
mandate of a date certain, or in essence, something that would give 
States flexibility, if we go forward on that basis and we address the 
critical issue of reliability and the provisions that are being pro- 
posed now have broad consensus among States and the other 
shareholders, stakeholders in a reliable network— if we address the 
issue of transmission, if we acknowledge the State's rights and au- 
thority in addressing stranded costs, if we make sure for rural 
areas that there is a universal service requirement— if we do a bill 
of that nature, is that something that you can support? 

Mr. Sullivan. I have never been against any bill that would 
allow competition to evolve and allow it to become effective appro- 
priately. And from what you have described it is my understanding 
that that is what you would be trying to accomplish. So the answer 
would be yes. 

Mr. Pickering. Thank you very much, Mr. Sullivan. Mr. Nugent, 
let me go back to some of the questions that you were having with 
Mr. L argent on reciprocity. And I want to try to get a better under- 
standing, because as well as with transmission, reciprocity is going 
to be a difficult issue to address in this debate. 

Now, you were saying that if your State chose not to have re- 
tail-okay, excuse me, I am sorry. It should be Mr. Svanda from 
Michigan. I apologize. Thank you for your correction. 

But as far as reciprocity, if a State did not go to retail market 
or retail choice, but you would still support that State being able 
to allow investment and generation and open up their transmission 
system to distribute and deliver power outside of the State. Is that 
my understanding of your position? 

Mr. Svanda. That is correct, and especially so that they could be 
a competitor in the State of Michigan. 

Mr. Pickering. But not a competitor at the retail level? A com- 
petitor in the generation and a competitor at the wholesale or in 
the distribution of transmission, but not in the real market, is 
that 

Mr. Svanda. No, a competitor at both wholesale and resale so 
that electricity generated in another State, even though it had not 
opened up the marketplace to its own residence and own busi- 
nesses, that generation could in fact, become a viable competitor 
within Michigan. 



366 


Mr. Pickering. Within Michigan. But what if Michigan did not 
open its market with your own people to be able to come into your 
State, invest in generation? Will outside of the State but not give 
reciprocal access to your market? 

Mr. SvANDA. No, I do not think that would be fair, but my com- 
ments and the point that I have been trying to make is that what 
I laid out is from the perspective of an open Michigan marketplace. 
It is not from the perspective of a 

Mr. Pickering. A closed 

Mr. SvANDA. [continuing] government protected current situa- 
tion. 

Mr. Pickering. Thank you very much and I look forward— we do 
want to maintain the maximum flexibility for States to move for- 
ward. We are learning from the models such as Texas and other 
States that have mov^ forward. It does help and instruct and di- 
rect and guide us in the work that we are now facing. 

And so I appreciate this panel, I appreciate your all's perspec- 
tives and the chairman's leadership on this issue and look forward 
to working each of you as you go forward. 

Mr. Sawyer. Before the gentleman yields back, would you yield 
for just a moment? 

Mr. Pickering. Yes. 

Mr. Sawyer. Do you mind my mentioning the subject that we 
talked about earlier today? 

Mr. Pickering. No, not at all. 

Mr. Sawyer. I am going to have to forego my round of questions, 
but within the last 24 hours both Mr. Pickering and I have been 
subject to some fairly intensive lobbying over radio and directed 
telephone calls from a group called Citizens for State Power; pre- 
sumably speaking on behalf of State's rights to determine their 
own future. 

They have been calling into my district, cold-calling customers 
and saying, do you want your electric bill to have to subsidize elec- 
tric utilities in Seattle? And if you don't would you like us to trans- 
fer your call to your Congressional office? 

Let me just go on record here on behalf of both Mr. Pickering, 
who I suspect is being subjected to exactly the same kind of 
thing 

Mr. Pickering. I am not sure if it has hit. It is planned; I am 
not sure if it has hit yet. 

Mr. Sawyer. Anybody is free to say anything they want and to 
the politics. We are all big kids and we can deal with that. But that 
is so misleading of the issues at stake in this very serious argu- 
ment, that I think it really does a disservice even to the very issues 
that they seek to advocate for. 

And I wanted to get that on the record and I really appreciate 
the gentleman's flexibility in allowing me the time to do it. 

Mr. Pickering. Thank you, Mr. Sawyer, and 

Mr. Hall. Where can I have them call if they don't call you? 

Mr. Sawyer. Pardon me? 

Mr. Hall. Where can I have them call if they don't call you? I 
will retract that. 

Mr. Sawyer. The gentleman from Texas I know, would give them 
accurate information before he undertook such a thing. 
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Mr. Barton. Well, I am on the Oversight Investigation Sub- 
committee and we have jurisdiction over telecommunications, and 
if the gentleman wishes to pursue it a little more seriously, there 
are avenues that can be pursued in a bipartisan fashion. 

Mr. Sawyer. If they keep this up and don't even come in and 
have the decency to come and talk to us before they undertake this 
sort of thing, I think that would make some sense. 

Mr. Barton. Okay. Are there any other members present who 
wish to ask questions of our first panel? If not, gentlemen, I want 
to thank you for your courtesy in attending and testifying at great 
length. And we will keep the record open for a number of days; per- 
haps a small number of weeks. 

There may be other questions for the record that we will ask you, 
and if you do get such questions we would ask that you reply as 
quickly as possible because we hope to put a bill together and move 
to a mark-up sometime in mid-to late-j uly. So thank you for your 
testimony and you are now excused. 

We would now like to have our second panel come forward, if I 
can get to the second page on my list here. 

We have a group of local officials and co-ops. Welcome gen- 
tleman. We have with us now on our second panel, the Honorable 
Preston Bass who is the Mayor of Stantonsburg, North Carolina. 
We have Mr. Gene Argo who is the President andf General Manager 
of Midwest Energy in Hays, Kansas. We have Mr. Gregory 
Wortham who is the Chief Operating Officer of 1st Rochdale, a co- 
operative of New York City in New York. We have Mr. Larry Wat- 
son who is the General Manager and CEO of City Light and Water 
of Paragould, Arkansas. And we have Mr. J ohn Tiencken? 

Mr. Tiencken. That's very good. Yes. 

Mr. Barton. Mr. J ohn Tiencken who is the Executive Vice Presi- 
dent and Chief Legal Officer for the South Carolina Public Service 
Authority. 

Gentlemen, welcome all of you. Your statements are in the record 
in their entirety. We are going to start with Mayor Bass. We will 
give each of you 7 minutes to expound on that, and hopefully then 
we can have some questions. So Mr. Bass, welcome to the sub- 
committee and you are recognized to speak. 

STATEMENTS OF HON. PRESTON BASS, MAYOR, CITY OF 
STANTONSBURG, NORTH CAROLINA; GENE ARGO, PRESI- 
DENT AND GENERAL MANAGER, MIDWEST ENERGY; GREG- 
ORY L. WORTHAM, CHIEF OPERATING OFFICER, 1ST ROCH- 
DALE COOPERATIVE; LARRY WATSON, GENERAL MANAGER, 
PARAGOULD LIGHT AND WATER COMMISSION; AND J OHN H. 
TIENCKEN, J R., EXECUTIVE VICE PRESIDENT AND GENERAL 
COUNSEL, SOUTH CAROLINA PUBLIC SERVICE AUTHORITY 

Mr. Bass. Thank you. Mr. Chairman and members 

Mr. Barton. You really need to put that microphone close to you. 
Mayor, and speak very forcefully into it. 

Mr. Bass. Mr. Chairman, members of the subcommittee, on be- 
half of the North Carolina towns of Lucama, Black Creek, 
Stantonsburg, and Sharpsburg, thank you for this opportunity to 
tell you of the wonderful changes that have recently come to our 
towns. 
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As the Mayor of Stantonsburg I witnessed these developments 
firsthand and am proud that our citizens have benefited from 

them. Our road to lower cost power began in 1995 when the towns 
of Black Creek, Stantonsburg and Lucama aggregated our electric 
loads and searched for a better deal, a supplier who could generate 
our electricity at a less expensive rate. 

We were able to shop the market because of the Energy Policy 
Act of 1992; a Federal law which allowed wholesale customers such 
as these three towns, to shop the open power markets and obtain 
lower cost power supplies. We are thankful for the actions of cur- 
rent and former Congressmen and Congresswomen that voted to 
enact this bill. 

Mr. Barton. Mayor, could you cease? We are going to have a 15- 
minute vote on the Rule on the Banking Bill. Since you have just 
started, would you all I ike to take a lunch break? 

Mr. Bass. Fine with me. 

Mr. Barton. And then what we will do is, we will come back. It 
is one o'clock. Let us come back at 1:45 and I don't care if the audi- 
ence doesn't come back, but I want the panel back here at 1:45. 
And we will just start over with the Mayor and get this all 
wrapped up. 

Because you all have been patient all morning and I have got to 
go sneak off and eat lunch. And there is a cafeteria here in the 
Rayburn down in the basement, or you can walk across the street, 
j ust go straight in across the street and there is a cafeteria in 
Longworth right on the ground floor. 

So we are recessed until 1:45. 

[Brief recess.] 

Mr. Barton. The subcommittee will come to order. We have our 
panel back present and Congressman Burr is in the Annex and I 
am hopeful that Mr. Sawyer and Mr. Flail may be on their way. 
So we are going to reconvene. 

Mayor Bass, you had been recognized so we will just restart the 
clock and you can either start all over or start where you had inter- 
rupted your testimony. 

Mr. Bass. Okay, Mr. Chairman. I think I will just start over 

then, if it is all right with you. 

Mr. Barton. That is fine. 

Mr. Bass. On behalf of the North Carolina towns of Lucama, 
Black Creek, Stantonsburg, and Sharpsburg, I thank you for this 
opportunity to tell you of the wonderful changes that have recently 
come to our towns. 

As the Mayor of Stantonsburg I witnessed these developments 
firsthand and am proud that our citizens have benefited from 
them. Our road to lower cost power began in 1995 when the three 
towns of Black Creek, Stantonsburg and Lucama aggregated our 
electric loads and searched for a better deal, a supplier who could 
generate our electricity at a less expensive rate. 

We were able to shop the market because of the Energy Policy 
Act of 1992; a Federal law which allowed wholesale customers such 
as these three towns, to shop the open power markets and obtain 
lower cost power supplies. We are thankful for the actions of cur- 
rent and former Congressmen and Congresswomen that voted to 
enact this bill. 
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In May 1996, town representatives appeared before the U.S. 
House of Representatives Committee on Commerce, Subcommittee 
on Energy and Power, to discuss our ongoing wholesale power 
project. Three years later we are back and are proud to announce 
that we successfully completed our project and cut our wholesale 
electric costs in half. 

We are also happy to announce that another nearby town has 
now also successfully completed a wholesale power project. Earlier 
this year the town of Sharpsburg, North Carolina, shopped for a 
supplier with a better rate and cut its power costs by roughly 40 
percent. 

Three years ago our towns had some of the highest electric rates 
in the country. Typical residential electric rates were in the range 
of 11 to 12 cents per kilowatt hour. Now each town has cut its re- 
tail electric rates at least 25 percent, and growth is returning to 
the towns. 

In Sharpsburg, where the lower cost wholesale power has been 
available for only 6 months, the town has already cut rates 12 per- 
cent and is currently examining further rate cuts. Examples of eco- 
nomic growth and improvements in citizen's quality of life through 
the lower electric rates abound in each town. 

In Black Creek an electrical contractor employing approximately 
35 people recently relocated to the town, due in part to the lower 
electric rates. A developer attracted by lower electric rates is now 
constructing a large, new subdivision in the town. 

In Lucama, many residents are senior citizens and are often 
forced to live primarily on social security checks. The rate cut has 
meant huge savings and now senior citizens are no longer sitting 
in the summer heat, afraid to turn on the air conditioning for fear 
of high electric bills that they cannot afford to pay. 

Furthermore, the town may not yet be done cutting retail rates. 
Later this summer the Board will examine the possibility of cutting 
their rates even further. In my town of Stantonsburg, new home 
applications are on the rise: from six per year before the power 
project to 25 applications since the project was completed. 

Due to the completion of this wholesale power project the Town 
Board has cut residential rates approximately 33 percent, which 
translates into annual savings of $499 for the typical residential 
consumer. 

In Sharpsburg, the largest subdivision in the town's history is 
now being constructed. The subdivision is over 100 acres and will 
be home to approximately 200 families. 

The 12 percent rate cut that the Town Board approved in early 
1999 lowered residential rates to roughly 8 cents per kilowatt hour. 
The further rate cuts that are anticipate will lower the town's res- 
idential rates to some of the lowest in the Southeast, and perhaps 
the country. 

The towns of Black Creek, Lucama, Stantonsburg, and Sharps- 
burg are fortunate that we were able to reduce energy costs to our 
citizens. Other towns in North Carolina are not as fortunate since 
North Carolinians' electric suppliers are regulated by the State and 
these citizens must wait for passage of retail customer choice legis- 
lation before they can cut their rates. 
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Contrary to what you might have heard through your other 
sources, North Carolina is not a low-cost State. Our State's average 
adjustable cost is higher than the national average. And our aver- 
age residential cost is the second highest in the Southeast. 

J obs are being lost in our State specifically due to high electric 
rates. We know from experience that the State's electric industry 
must be changed. Our towns will be ready for electric retail com- 
petition when It finally arrives in our State. We began our prepara- 
tion by entering into relative short-term, wholesale power supply 
contracts which will free us to offer customer's choice to our citi- 
zens about the same time as it may become available in others 
with our State. 

Then we will examine which alternatives will give our citizens 
lower electric rates. It does not matter to us whether we buy the 
electricity for our citizens or they purchase it themselves. Our pri- 
mary concern is that our citizens obtain the lowest cost and most 
reliable electricity available. 

Also in preparation of retail customer choice of electricity all four 
towns are now upgrading their individual electric systems to im- 
prove system reliability. For the subcommittee's review we have in- 
cluded two newspaper articles of the town's formal testimony that 
have been written about our power supply projects. As you can see, 
we have shown our doubters that small consumers will also benefit 
from electric competition. 

I thank you for your invitation to appear before you today. 

[The prepared statement of Hon. Preston Bass follows:] 

Prepared Statement of the Towns of Black Creek, Lucama, Stantonsburg, 

AND SHARPSBURG 

In May of 1996, the Towns of Black Creek, Lucama, and Stantonsburg appeared 
before the U.S. House of Representatives, Committee on Commerce, Subcommittee 
on Energy and Power to discuss our ongoing whoiesaie power project. At that time, 
we understood that we were some of the first, if not the very first, municipaiities 
in the country to aggregate our energy ioads and purchase power on the open power 
markets. Being first is never easy as we encountered numerous obstacies on our 
path to iower cost power. 

The bigger utiiities in our state said that three smaii towns in Eastern North 
Caroiina wouid never be abie to attract enough attention in the open market to get 
iower electric rates. They said that we were simpiy too smaii and that no power sup- 
piier wouid want to serve towns that were aimost entirely residential loads. Now, 
three years after we first appeared before this subcommittee, the Towns of Black 
Creek, Lucama, and Stantonsburg are proud to return and announce that we suc- 
cessfully completed our project and cut our wholesale electric costs by approximately 
50%. 

The Towns of Black Creek, Lucama, and Stantonsburg are also happy to an- 
nounce that we are not now alone in successfully completing a wholesale power 
project. Earlier this year, the Town of Sharpsburg, NC, joined us by completing its 
wholesale power project and cut its power costs by roughly 40%. 

The Towns of Black Creek, Lucama, Stantonsburg, and Sharpsburg were able to 
cut their power costs due to the Energy Policy Act of 1992 (EPACT). This federal 
law allowed wholesale customers, such as these towns, to shop the open power mar- 
kets and obtain lower cost power supplies. We are thankful to the actions of current 
and former Congressmen and women that voted to enact this bill. Due to their 
strong actions, we were able to drastically cut the rates that our citizens pay for 
electricity. 

Three years ago the Towns of Black Creek, Lucama, and Stantonsburg had some 
of the highest electric rates in the country. Typical residential electric rates were 
in the range of 11 to 12 cents per kWh. Now, each town has cut its electric rates 
at least 25% and growth is returning to the towns. I n Sharpsburg, where the lower 
cost wholesale power has been flowing for only six months, the town has already 
cut rates 12% and is currently examining further rate cuts. Each town is also now 
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upgrading their distribution systems as weii as making payments on the new sub- 
stations and distribution iines needed to compiete the projects. 

Power Prqect Results 

Exampies of economic growth and improvements in citizens' quaiity of iife due to 
iower electric rates abound in each town. 

In Black Creek, an electrical contractor that employs approximately 35 people re- 
cently relocated to the town due, in part, to lower electric rates. A developer, at- 
tracted by the lower electric rates, is also now constructing a large new subdivision 
in the town. 

In Lucama, many residents are senior citizens that often live on social security 
checks alone. The 25% cut in the town's electric rates means that these senior citi- 
zens and other town residents will save over $300,000 per year. All four towns have 
about 1,000 customers each. Savings of this magnitude are huge for the typical con- 
sumer. Hopefully, senior citizens will no longer sit in the stifling summer heat 
afraid to turn on their air conditioning for fear of high electric bills that they cannot 
afford to pay. Furthermore, the Lucama Town Board may not yet be done cutting 
retail rates. Later this summer, the Town Board will examine the possibility of cut- 
ting rates even further. 

In Stantonsburg, new home applications are on the rise as the result of the com- 
pletion of the towns' wholesale power project in February of 1998. Stantonsburg re- 
ceived no more than 6 residential applications in the two years before completion 
of the project. Now, less than 18 months after completion of the project, the town 
has 25 new home applications. Since the completion of this wholesale power project, 
the town board has cut residential rates approximately 33%, which translates into 
annual savings of $499 for the typical residential consumer using 1,000 kWh's per 
month. 

In Sharpsburg, the largest subdivision in the town's history is now being con- 
structed. The subdivision is over 100 acres and will be home to approximately 200 
families. The 12% rate cut that the town board approved in early 1999 lowered resi- 
dential rates to roughly 8 cents per kWh. The further rate cuts that are anticipated 
will lower the town's residential rates to some of the lowest in the southeast, and 
perhaps, the country. 

Rates in North Carolina 

The Towns of Black Creek, Lucama, Stantonsburg, and Sharpsburg are fortunate 
that we were able to reduce energy costs to our citizens. Changes in federal law al- 
lowed us to improve the lives of our citizens as well as our local economies. Other 
towns in North Carolina are not as fortunate. Since the vast majority of North Caro- 
linians take retail electric service from investor-owned utilities regulated by the 
state, these citizens must wait for passage of retail customer choice legislation be- 
fore they realize any meaningful cuts in electric rates. 

Contrary to what you might have heard through other sources. North Carolina 
is NOT a low cost state. Our state's average industrial cost is higher than the na- 
tional average and our average residential cost is the second highest in the south- 
east. 

J obs are currently being lost in our state specifically due to high electric rates. 
Recently, for example, a textile plant in Goldsboro, NC moved its operations to 
South Carolina, citing high electric costs as the reason for leaving our state. 

Preparing for Retail Electric Competition 

The Towns of Black Creek, Lucama, Stantonsburg, and Sharpsburg will be ready 
for retail electric competition when it finally arrives in our state. Given the high 
rates that exist in our state, coupled with the fact that over 21 states have now 
passed customer choice legislation, we know that the state's electric industry must 
be changed. 

We began our preparation for retail customer choice in electricity by entering into 
relatively short-term wholesale power supply contracts. All four towns have con- 
tracts that end no later than Dec. 31, 2002, which will then free us to offer customer 
choice in electricity to our citizens at about the same time as it MAY become avail- 
able to others within our state. 

If legislation is passed that will give municipalities the choice of opting out of cus- 
tomer choice in electricity, we will examine which of the following two alternatives 
will give our citizens lower electric rates: 

1. the towns continue to act as load aggregators and purchase power supplies for 

our consumers: or 

2. our individual consumers purchase their own power supplies and the towns will 

deliver those power supplies to our citizens. 
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Since each town is currently acting as a distribution utility and does not own any 
generation assets, we believe that the financial condition of the towns' electric sys- 
tems will not be affected by retail electric competition. It does not matter to us 
whether we buy the electricity for our citizens or they purchase it themselves. Our 
primary concern is that our citizens obtain the lowest cost and most reliable elec- 
tricity available. 

Also in preparation for retail customer choice in electricity, all four towns are now 
upgrading their individual electric systems to improve system reliability. Old copper 
wire is being replaced, old poles are being replaced, and distribution lines in heavily 
wooded areas are being moved. Service has been, and will continue to be, a top pri- 
ority for us regardless of who buys the electricity for our citizens. 

Small consumers can and are benefiting from electric competition. The Towns of 
Black Creek, Lucama, Stantonsburg, and Sharpsburg are living examples of such 
success. 

Mr. Barton. Thank you, Mayor, we appreciate your testimony 
and it sounds like you have got a real success there in what you 
have done and the benefits you have been able to bring your con- 
stituents. So we are very pleased with that. 

Mr. Argo, we are going to now recognize you. Your statement is 
in the record in its entirety and we will recognize you and then 
hopefully have some questions for you after the others have spo- 
ken. Welcome to the subcommittee. 

STATEMENT OF GENE ARGO 

Mr. Argo. Thank you. My name is Gene Argo. I am President 
and General Manager 

Mr. Barton. Really pull the microphone up. These microphones 
do not work well if they are not really close to you. 

Mr. Argo. That may be good, too. I am President and General 
Manager of Midwest Energy and I thank you for the opportunity 
of allowing me to testify as a rural energy provider. I would also 
like to, I guess I am in the right climate for it, thank the State of 
Texas for moving ahead. I am grateful for them for that, but more 
grateful to them because my daughter went to work for the State 
of Texas this morning at 0800. 

Mr. Barton. Whereabouts? 

Mr. Argo. I n Austin. 

Mr. Barton. Oh, not in the State office up here. Well, that is 
good. And she is working in the Capitol? 

Mr. Argo. I am not sure where her office is but it is in Austin. 

Mr. Barton. But it is the State of Texas itself? Well, very good. 
We will check up on her for you. 

Mr. Argo. I would appreciate that, and the Bank of Dad appre- 
ciates that, too. 

I would like to point out that Midwest Energy is a rural electric 
cooperative. We serve 35,000 electric customers with over 10,000 
miles of distribution in transmission line. This equates to 3.5 cus- 
tomers per mile. We also serve 43,000 natural gas customers and 
2,000 propane customers. These customers are located in 39 coun- 
ties covering over 21,000 square miles. 

As we are all very well aware, there have been more change in 
the energy business over the last five than in the previous 60. We 
recognize that change is accelerating and often difficult to accept. 
No one has ever said that change in this industry would be easy, 
but at Midwest energy we think competitive markets will bring 
benefits for all customers, both urban and rural. 
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We believe that prices will become more competitive, choices will 
increase, and utility companies have and will become more innova- 
tive. No one knows for sure what the exact impact of the electric 
restructuring will be in rural communities, or urban communities 
for that matter. 

Midwest Energy however, has taken the position as a rural en- 
ergy cooperative, that our customers will, and have already bene- 
fited, from competitive market in other areas of the energy indus- 
try. That basically is why we believe electric restructuring will add 
value for our customers. 

There currently are no Kansas legislative initiatives in place for 
electric restructuring. Midwest Energy has been in the forefront of 
the movement to provide competitive markets for our customers. 
We were the first cooperative in the United States to file open ac- 
cess transmission tariffs with the Federal Energy Regulatory Com- 
mission, and we announced a proposed, open access program in 
1997. 

Midwest Energy has filed for electric rate unbundling at the 
Kansas Corporation Commission as part of that voluntary program. 
Wholesale competition is basically in place with the passage of 
FERC Orders 888 and 889. This has enabled our wholesale cus- 
tomers to shop for the best prices for electric energy. 

We support maintaining service territories in place as currently 
certified, thus preventing duplication of physical distribution facili- 
ties. We also proposed that reciprocity should prevail. 

Electric utilities in the State are somewhat encumbered by the 
lack of enabling legislation in Kansas. In 1996 however, the Kan- 
sas legislature authorized and formed a Retail Wheeling Task 
F orce. 

Along with a 3-year moratorium to study the issue the results of 
this task force were recommended legislation requiring unbundling 
by J anuary 2000 and full, retail, open access by J uly 1, 2000. The 
bill was never enacted. 

Rural electric providers can and will take necessary steps to pro- 
tect assets and provide added value with good service and reason- 
able prices. Whether as a result of pending open markets or good 
business strategies. Midwest Energy and others have already initi- 
ated this process. 

The steps Midwest Energy took to increase member value under 
new business conditions began after the passage of the Energy Pol- 
icy Act of 1992, FERC Orders 636, 888, and 889, and are included 
in the written testimony. 

Let me emphasize that preparing for competition in our case 
does not mean reducing customer service. In a world of corporate 
downsizing we have chosen not to send customer calls to a distant 
call center and to keep all local offices and service centers open. We 
are also hiring more customer service representatives to provide ex- 
tended hours. 

While this might not work for others this plan fits our customer 
service objective in a very competitive environment. As we continue 
to examine restructuring of the electric industry, it is important to 
understand a very significant difference between the energy com- 
modity and the delivery systems that are in place and required to 
deliver the service. 
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For many if not most rural cooperatives, the cost of the com- 
modity is well over half of the cost of the electric bill. It is this por- 
tion that will initially be subject to competitive forces and is the 
focus of current restructuring movement. Suppliers will compete to 
earn the customer's business. 

Too many assume that every high priced supplier will be guaran- 
teed a place at the table, that high-cost power will simply flow to 
low-cost States in some sort of cost averaging, and everyone's place 
in the market will be preserved. 

Frankly, I am not aware of any other competitive market where 
high-priced providers are guaranteed a right to my business. Only 
if th^ improve efficiency and lower costs will they remain in the 
market. 

I will move ahead and close simply by saying that competition 
in the service delivery area will, and in some cases, already sur- 
faced. Construction, maintenance, billing, and other services are 
changing. New technologies such as disbursed generation, may 
even replace the high-cost, rural delivery system in some situa- 
tions. 

This can and will continue to occur with or without restructuring 
or legislation. As a rural energy provider with firsthand experience 
in these markets, I can sincerely say that the energy customers 
benefit from competition. And I thank you for allowing me to tes- 
tify. 

[The prepared statement of Gene Argo follows:] 

Prepared Statement of Gene Argo, President and General Manager, 
Midwest Energy, Inc. 

Good morning. My name is Gene Argo. I'm President and Generai Manager of 
Midwest Energy, Inc. I thank you for the opportunity to testify as a rurai energy 
provider. 

Midwest Energy is a rurai energy cooperative. We serve 35,000 eiectric customers 
with over 10,000 miies of distribution and transmission iine. This equates to 3.5 cus- 
tomers per miie. We aiso serve 43,000 naturai gas customers and 2,000 propane cus- 
tomers. These customers are iocated in 39 counties, covering over 21,000 square 
miies, in centrai and western Kansas. 

As we aii are very weli aware, there has been more change in the energy business 
over the iast 5 years than in the previous 60. We recognize that change is accel- 
erating and often difficuit to accept. No one has ever said that change in this indus- 
try wouid be easy, but at Midwest Energy, we think competitive markets wiii bring 
benefits for aii customers— both urban and rurai. We beiieve that prices wiii become 
more competitive, choices wiii increase, and utiiity companies have and wiii become 
more innovative. 

No one knows for sure what the exact impact of electric dereguiation wiii be in 
rurai communities, or urban communities for that matter. Midwest Energy, how- 
ever, has taken the position as a rurai energy cooperative, that our customers wiii 
and have aiready benefited from competitive markets in other areas of the energy 
industry. That, basicaiiy, is why we beiieve eiectric dereguiation wiii add vaiue for 
our customers. 

There are currentiy no Kansas iegislative initiatives in piace for eiectric restruc- 
turing. Midwest Energy has been in the forefront of the movement to provide com- 
petitive markets for our customers. We were the first cooperative to fiie open access 
transmission tariffs with the FERC and we announced a proposed Open Access Pro- 
gram in 1997. Midwest Energy has fiied for eiectric rate unbundiing at the Kansas 
Corporation Commission as part of that program. 

As you know, whoiesaie competition is basicaiiy in piace with the passage of 
FERC Orders 888 and 889. This has enabied our whoiesaie customers to shop for 
the best prices for eiectric energy. We support maintaining service territories in 
piace as currentiy certified, thus preventing dupiication of physicai distribution fa- 
diities. We aiso propose that reciprocity shouid prevaii. 
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Electric utilities in the state are somewhat encumbered by the lack of enabling 
legislation in Kansas. In 1996, however, the Kansas Legislature authorized and 
formed a Retail Wheeling Task Force, along with a three-year retail wheeling mora- 
torium, to study the issue. The result of this Task Force was recommended legisla- 
tion in the form of a bill that would require unbundling by J anuary 1, 2000, and 
full retail open access by J uly 1, 2000. The bill was never enacted. 

In preparation for a more competitive environment, rural electric providers can 
and will take necessary steps to protect assets and provide added value with good 
service and reasonable prices. Whether as a result of pending open markets or good 
business strategies. Midwest Energy and others have already initiated this process. 

For example, the steps Midwest Energy took to increase member value under new 
business conditions began after the passage of the Energy Policy Act of 1992, and 
FERC Orders 636, 888 and 889. 

These steps included: 

—The divestiture of older, costly base load generation in favor of flexible energy and 
capacity agreements with a major supplier. Several years ago. Midwest Energy 
made the decision to sell several generating facilities. The decision was finan- 
cial, in that it was going to take an excessive amount of investment to upgrade 
these facilities to meet power pool requirements. This decision was made easier 
with deregulation on the horizon. 

—In 1997, Midwest Energy initiated an "Open Access" program designed to offer 
more choices to all classes of customer, beginning with the unbundling of elec- 
tric bills into transmission, distribution and generation components. I n the near 
future, we plan to offer optional rate plans including a "green" power plan using 
environmentally friendly generation, an "indexe" rate plan tied to farm com- 
modity prices, or to the price of oil, and a fixed rate plan. All of these will be 
offered as choices to customers. 

—Last year we established an unregulated marketing affiliate giving our members 
the opportunity to participate in margins not previously available. This affiliate 
is now competing in several states, selling an energy commodity to industry, 
small business and residential customers both inside and outside our regulated 
service territory. 

—For the last six years, we have continued to address potential competition by up- 
grading and increasing services in the areas of technology, construction, mainte- 
nance, marketing, organizational improvements, and customer choice. 

Let me emphasize that preparing for competition does not mean reducing cus- 
tomer service. In a world of corporate downsizings and office closings, we have cho- 
sen not to send customer calls to a distant call center, and to keep all local offices 
and service centers open. We are also hiring more customer service representatives 
to provide extended hours. While this might not work for others, this plan fits our 
customer service objectives in a competitive environment. 

As we continue to examine deregulation of the electric industry, it is important 
to understand the very significant difference between the energy commodity and the 
delivery systems that are in place and required to deliver the service. 

For many, if not most rural cooperatives, the cost of the commodity is well over 
half the overall cost of the electric bill. It is this portion that will initially be subject 
to competitive forces and is the focus of the current restructuring movement. Sup- 
pliers will compete to earn customers’ business. Too many assume that every high 
priced supplier will be guaranteed a place at the table: that high cost power will 
simply flow to low cost states in some sort of cost averaging and everyone's place 
in the market will be preserved. Frankly, I am not aware of any other competitive 
market where the high priced providers were guaranteed a right to my business. 
Only if they improve efficiency and lower costs will they remain in the market. 

In addition to the commodity, the other significant component of utility bills is 
the cost of the delivery service. There is no question that delivery to sparsely popu- 
lated rural areas has for decades cost more on a per customer basis. I doubt that 
will change, and it is independent of the cost of generation. But we should not let 
the higher cost of rural delivery blind us to the opportunities presented by competi- 
tive supply options. Our rural cooperative distribution system is owned by our mem- 
bers and should be operated to their advantage. Rural electric distribution coopera- 
tives do an excellent job of controlling delivery costs while providing quality service. 

Competition in the service delivery area will and, in some cases, has already sur- 
faced. Construction, maintenance, billing and other services are changing. New tech- 
nology such as dispersed generation may even replace the high cost rural delivery 
system in some situations. This can and will continue to occur with or without legis- 
lation or deregulation. 

The point is— rather than do nothing and predict doom, we suggest energy pro- 
viders strive to develop business strategies for a new era, designed to add value in 
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open markets. After all, In our case, coop members own the system. We owe them 
nothing less. 

As a rural energy provider with first hand experience In open markets, I can sin- 
cerely say that ener^ customers benefit from competition. Thank you for the oppor- 
tunity to testify before you today. 

Mr. Barton. Thank you, Mr. Argo, and we will keep an eye on 
your daughter down in Austin, Texas. There are some pretty fast 
people down there, so I will make sure the Governor gives her 
some protection from those wild Texans. 

Mr. Argo. I would sure appreciate that. 

Mr. Barton. We are next going to hear from a very unusual co- 
op in New York City. And I am told, Mr. Wortham, that you are 
from Texas, is that right? 

Mr. Wortham. That is correct. When Senator Sibley was a fresh- 
man member of the State Senate my office was across the hall from 
him. 

Mr. Barton. So you know, we had to go to New York but we 
were very careful in who we chose to come from New York to tes- 
tify. So you are recognized 

Mr. Wortham. It is the experience of diversity. It is very good. 

Mr. Barton. That is true. You are recognized. Your statement is 
in the record in its entirety and you are recognized for 6 or 7 min- 
utes to elaborate on it. Welcome to the committee. 

STATEMENT OF GREGORY L. WORTHAM 

Mr. Wortham. Thank you, Mr. Chairman, and members. We ap- 
preciate the opportunity to come here and explain very briefly what 
the Nation's newest rural electric cooperative is doing in New York 
City, which some might consider an ultra, high-density rural area. 

We are a provider of energy and telecommunications services 
throughout New York City, organized initially by housing coopera- 
tives to serve housing cooperatives, which are privately owned, 
owner-occupied housing. About 1.5 million residents in New York 
City live in housing cooperatives. But as we have moved into the 
early months of our operation we have already moved well beyond 
serving housing cooperatives. 

At the current time, after 3 months of electric competition in 
which we have been involved, we service families and businesses 
throughout all five boroughs of New York City and Westchester 
County: office towers, small businesses, churches and synagogues, 
individual families and homes and apartments all across the metro 
region. And basically every ethnic group and every socio-economic 
category, customers from Park Avenue to Harlem. 

J ust to give you some idea, we service currently in 130 zipcodes 
in New York City and another 24 in the suburbs of Westchester 
County. We will also be expanding as the markets expand. We ex- 
pect to be actively involved in the competitive market in New J er- 
sey in the metro areas when that opens up beginning this fall. 

Also, we have sought additional authority from the Public Serv- 
ice Commission in New York to service territories throughout up- 
state New York which we expect to have later this week or next 
week. 

We are actually actively involved with rural electric cooperatives 
throughout the country to deliver a lot of our services: our whole- 
sale power services, our utility interaction-type services, and some 
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of our back office services. We have contractual relationships with 
electric cooperatives in rural areas of North Carolina, Indiana, 
Kentucky, Ohio, and Illinois. 

We are currently and expect to continue to be, a cooperative that 
receives no government financing; its entirely privately financed 
and we are a taxable corporation. The example that has been set 
by 1st Rochdale has evolved in parallel with similar initiatives in 
other metro areas and is also serving as a model for those other 
areas. 

The city of Washington, the District of Columbia, are looking 
very seriously at forming a metropolitan cooperative as one option 
for their consumer residents. In California as you are well aware, 
the residential market for those tens of millions of customers has 
been left fairly bare of those choosing to serve them. So credit 
unions in California are looking at the concept of forming an elec- 
tric cooperative. 

In Detroit and in other parts of Michigan, both urban legislators 
and manufacturers in Michigan are looking at the concept of form- 
ing new types of cooperatives. And we have also been very active 
working with cooperative organizations and other consumer groups 
in Chicago to form a metropolitan cooperative there in cooperation 
with the rural electric cooperatives of I llinois. 

Some of the critical issues that we have seen is that a consumer- 
owned alternative must be enabled in each particular jurisdiction. 
We have seen that rural, urban and suburban consumers want the 
cooperative opportunity. Although we certainly don't advocate that 
there would be any type of requirement that people belong to a co- 
operative we certainly have seen that people in unexpected terri- 
tories like the concept of having that as one of their options. 

We believe that is a critical part, as Chairman Bliley said, of 
making sure that the customer remains the focus in customer 
choice, and we believe this is one way to accomplish that. We have 
also seen the real world impacts of market power, at both the 
wholesale level and the retail level. 

We are working actively with other parties to form the New York 
Independent System Operator, which the good news for us is that 
it is seven lOUs instead of the one that we use as our regulator 
in New York City. But unfortunately, that still is a remnant of the 
past type of electric market and is not representative of the com- 
petitive market that Congress and the F^eral regulators are at- 
tempting to create. 

On the retail level we are reminded every day about market 
power. The New York Public Service Commission has delegated to 
the investor on utilities the right to be the regulator. So our official 
regulator in the city of New York is the Consolidated Edison Com- 
pany of New York, the monopoly that is supposed to be broken up 
through this activity. 

They set customer backout rates in-City capacity thresholds, 
which of course they own all the capacity in the city so that is 
somewhat of a problem. But they are divesting and so next year 
that transition period will essentially be over and we will have 
more options. They also impose significant restrictions on the abil- 
ity of the customers to sign up for competitive companies. 
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On the other hand, while we do have some options for capacity 
in nearby territories, Con Edison has already consolidated with one 
of those so that the Orange & Rockland Utility is now essentially 
a subsidiary of Con Edison, which further restricts opportunities 
for new development. 

Also, the micro turbines, other types of distributed generation, 
fuel cells, solar opportunities that we are looking into. Consolidated 
Edison as the dominant utility, has the ability to set rules which 
are essentially above and beyond the engineering and cost struc- 
tures of other utilities, which retards the opportunity for those 
types of technologies to develop. 

In closing, what we would like to say is that although the New 
York State plan is not perfect we support the primary role of the 
States to determine the unique aspects of their own territories and 
how to implement retail wheeling in those States. 

And we also believe that Congress can play a major role in en- 
suring at least a minimum level of consumer protection in any 
State that chooses that act. Thank you very much. 

[The prepared statement of Gregory L. Wortham follows:] 

Prepared Statement of Gregory L. Wortham, Chief Operating Officer, 1st 
Rochdale Cooperative 

Mr. Chairman and Members of the Subcommittee, it is a pleasure to have this 
opportunity to discuss the cooperative perspective on state and local issues that are 
arising as customer choice becomes more prevalent in the electric power industry. 

Background of 1st R ochdale Cooperative 

1st Rochdale' Cooperative is a consumer-owned provider of energy and tele- 
communications services in metrcpolitan New York City. 1st Rochdale Cooperative 
is the only consumer-owned provider of electricity participating in the competitive 
market in New York. 

1st Rochdale Cooperative was developed by New York City consumers and is gov- 
erned by them. An alliance of New York City housing cooperatives created 1st Roch- 
dale Cooperative to maximize local control over opportunities that will emerge from 
new competitive environments in the energy industry and to provide for aggregated 
procurement and delivery of other goods and services consumed regularly by the 
owner-residents of New York City's housing cooperatives. Roughly 1.5 million New 
York City residents live in housing cooperatives— privately owned multi-family 
housing from low-income neighborhoods to multi-million dollar apartments. 

1st Rochdale Cooperative was initially envisioned as an aggregator that would 
merely maximize the consumer market position of participating housing coopera- 
tives and seek to negotiate the best possible deal for electric power on a joint pro- 
curement basis. Likewise, 1st Rochdale Cooperative was initially conceived as a ve- 
hicle that would serve primarily the housing cooperatives that established 1st Roch- 
dale Cooperative. In the fast-paced evolution of the competitive electric industry, 
however, both of these initial limitations have been overtaken by events. 

First, because of the complimentary skills demonstrated over several decades by 
the Nation’s rural electric cooperatives, 1st Rochdale Cooperative became convinced 
that a contractual business alliance with electric cooperatives would enable New 
York City housing cooperatives to play a much more comprehensive role in their 
own procurement of power. Mere retail negotiation would evolve upstream to in- 
clude wholesale acquisition and retail delivery (over the regulated transmission and 
distribution systems of intervening regional utilities). 


1 1st Rochdale Cooperative is named after the village of Rochdale, England where the modern 
cooperative movement was established in 1844. From that beginning, cooperatives have estab- 
lished a consistent set of principles that characterize cooperatives as a unique form of business 
enterprise; (1) voluntary and open membership; (2) democratic member control; (3) member eco- 
nomic participation; (4) autonomy and independence; (5) education, training, and information; 
(6) cooperation among cooperatives; and (7) commitment to community. For more information 
about cooperatives in general and 1st Rochdale Cooperative specifically you may consult 
www.lstRochdaleNYC.net. 
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Second, more than a year before its first delivery of electricity, significant com- 
mercial accounts approached 1st Rochdale Cooperative to sign up for cooperatively 
procured electric power. Based on such customer demand, as described below, 1st 
Rochdale Cooperative is already providing services to every class of customers— from 
large Manhattan office towers to single-family homes on Staten Island, for example. 

1st R ochdale Cooperative's Current Scope 

Only three months into electric operations, 1st Rochdale Cooperative now provides 
electric energy to families and businesses throughout all five boroughs of New York 
City and Westchester County. 1st Rochdale Cooperative's customer base includes 
large housing cooperatives, small housing cooperatives, office towers, small busi- 
nesses, religious institutions, and individual families in homes and apartments 
throughout the metro region. 1st Rochdale Cooperative's customers represent dozens 
of ethnic groups throughout the City, from Park Avenue and Central Park West to 
Harlem and Washington Heights, Staten Island and Coney Island to New Rochelle. 

As an indicator of the socio-economic and g^raphic breadth of those consumers 
who have already chosen a cooperative electricity provider in the Nation's largest 
city, 1st Rochdale Cooperative serves customers in more than 130 zip code areas 
within New York City (34 in Manhattan, 45 in Queens, 14 of 26 in The Bronx, 31 
of 52 in Brooklyn, and 10 of 14 zip codes on Staten Island), and its customers are 
spread across another 24 zip codes in suburban Westchester County. 

Later this summer, 1st Rochdale Cooperative will begin providing satellite tele- 
vision to hundreds of families in The Bronx. Thereafter, 1st Rochdale Cooperative 
will offer the service to other housing cooperatives throughout the City whose 
boards and residents have requested the service. 1st Rochdale Cooperative will also 
begin providing high-speed Internet access and other telecommunications services to 
housing cooperatives and commercial customers later this summer. 

1st Rochdale Projected Short-Term Growth 

As new products and services are added and as electricity customer choice ex- 
pands in and around New York City, 1st Rochdale Cooperative will demonstrate sig- 
nificant growth even in the next year. 

1st Rochdale Cooperative will actively participate in the competitive electric 
power market in New J ersey. Pursuant to recently enacted statutes and ongoing 
state regulatory implementation, 100 percent of New J ersey customers will have 
choice of electric energy providers beginning on October 1, 1999. 1st Rochdale Coop- 
erative will apply for retail provider status pursuant to New J ersey law and expects 
to be serving residential and commercial customers in New J ersey later this year. 

Currently certified by the New York Public Service Commission to serve in the 
metropolitan New York territory of the Consolidated Edison Company of New York, 
1st Rochdale Cooperative has applied to the Public Service Commission— and ex- 
pects to receive imminent authority— to serve residential and commercial customers 
throughout most of the territory of Upstate New York. 

Even with the continued restrictive phase-in of electricity customer choice in New 
York, 1st Rochdale Cooperative will demonstrate marked market growth within 
New York City and Westchester County next year. Serving both residential and 
commercial customers, 1st Rochdale Cooperative will offer electricity and other en- 
ergy and telecommunications services to tens of thousands more New York families 
and businesses next year. When Consolidated Edison allows 100 percent of metro 
New York customers to have unrestricted access to a competitive market in 2002, 
1st Rochdale Cooperative will be a secure participant in the competitive landscape 
with a firm commitment to remain in the energy and telecommunications markets 
for as long as 1st Rochdale Cooperative continues to bring value to its customers. 

1st Rochdale Cooperative exhibits the cutting-edge innovation that has been char- 
acteristic of the Nation's rural electric cooperatives since they began serving "impos- 
sible" territories that investor-owned utilities repeatedly spurned more than a half- 
century ago. 1st Rochdale Cooperative is committed to demand-side management 
and state-of-the-art dispersed generation that will benefit customers and increase 
reliability within the physically constrained New York City area— which lies on 
three islands and a peninsula. 1st Rochdale Cooperative will sponsor a demonstra- 
tion project of the new 75-kilowatt Allied Signal micro-turbine technology at a hous- 
ing cooperative in Midtown Manhattan. 1st Rochdale Cooperative is actively pur- 
suing mechanisms to utilize rooftop solar energy applications at a housing coopera- 
tive in The Bronx. 1st Rochdale Cooperative will also respond to its customers' re- 
quests by offering natural gas and heating oil by the end of 1999. 

Urban-Rural Partnership 

Although 1st Rochdale Cooperative is the Nation's first metropolitan cooperative 
to over electricity on the open market, 1st Rochdale Cooperative has a strong oper- 
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ational bond with the Nation’s rurai eiectric cooperatives. Rurai eiectric coopera- 
tives— which have been providing reiiabie and competitively priced electricity to 
their millions of consumer-owners across the United States for more than 60 years— 
have developed innovative, high-quality skills in the electric power industry that 
have been invaluable to the start-up and continued successful operation of 1st Roch- 
dale Cooperative. 1st Rochdale Cooperative is a member of the National Rural Elec- 
tric Cooperative Association and receives its (100 percent private market) financing 
from the National Cooperative Services Corporation, an affiliate of the National 
Rural Utilities Cooperative Finance Corporation. 1st Rochdale Cooperative's tele- 
communications offerings to New York City families and businesses are facilitated 
by the National Rural Telecommunications Cooperative. 

1st Rochdale Cooperative combines the unique skills of the New York City hous- 
ing cooperative family with those of the rural electric cooperatives. While strategic 
decisions are governed and implemented by New York City consumers, 1st Rochdale 
Cooperative has chosen to enhance start-up operations by calling on certain electric 
industry skills of rural electric cooperatives. 

Power supply operations are coordinated through an alliance of Midwestern gen- 
eration and transmission cooperatives in North Carolina, Indiana, Kentucky, Ohio, 
and Illinois. ACES Power Marketing, Inc. (www.acespower.com), provides 1st Roch- 
dale Cooperative with wholesale power trading floors at rural electric cooperatives 
in Indiana and Kentucky. In addition, the North Carolina Electric Membership Cor- 
poration provides energy forecasting services for 1st Rochdale Cooperative at its 24- 
hour control room in Raleigh, North Carolina. 

In addition to the extensive customer service network that 1st Rochdale Coopera- 
tive has established throughout New York City, a customer service call center is op- 
erated for 1st Rochdale Cooperative at a rural electric cooperative in Wake Forest, 
North Carolina. North Carolina rural electric cooperatives also provide 1st Rochdale 
Cooperative with billing and payment remittance services. Metropolitan electric co- 
operative operations solidify and increase jobs at rural electric cooperatives through 
fee-for-service contracts. 

Pri vate Financing 

1st Rochdale Cooperative receives no government financing. 1st Rochdale Co- 
operative's financing comes completely from the private market under the primary 
auspices of the National Cooperative Services Corporation, an affiliate of the Na- 
tional Rural Utilities Cooperative Finance Corporation, based in Flerndon, Virginia. 
1st Rochdale Cooperative has received start-up capital infusions from New York 
City housing cooperatives and from rural electric cooperatives. 1st Rochdale Cooper- 
ative is a taxable corporation, subject to all applicable federal, state, and local cor- 
porate taxation. 

Other M^ro Interest 

Many other urban areas not currently served by electric cooperatives are now tak- 
ing advantage of the opportunities presented by evolving customer choice to intro- 
duce a consumer-owned alternative for metropolitan residents— so that may have 
the same community focused energy providers as 75 percent of the geographic area 
of the U.S. 

Regulators and consumer leaders here in the City of Washington are seriously 
evaluating formation of a cooperative electricity provider for the residents and busi- 
nesses of the District of Columbia. Urban legislators in Detroit and large manufac- 
turers are working with Michigan's rural electric cooperatives to expand the not-for- 
profit reach of electric cooperatives in that state. In California, the shocking absence 
of companies even offering electricity to the Golden State's tens of millions of resi- 
dential consumers has led credit unions to investigate formation of urban electric 
cooperatives. At the same time, California's leading agricultural cooperatives have 
already formed the California Electric Users Cooperative— which b^an supplying 
electricity to cooperatively owned manufacturing facilities and their member farm- 
ers at the very outset of California's competitive electricity market. 

Officials from 1st Rochdale Cooperative and national cooperative organizations 
have also been actively working with diverse consumer leaders in Chicago to create 
a metropolitan electric cooperative there as the competitive electric market develops 
in Illinois. In Chicago, as in most of the other initiatives, local community leaders 
have thorough knowledge of the local market and a strong desire to control their 
own fate under customer choice— but often lack certain skills unique to the utility 
industry. As has been the case with the rural electric cooperatives pivotal in the op- 
eration of 1st Rochdale Cooperative, the Illinois rural electric cooperatives have 
been working with Chicago community leaders to address utility issues. The very 
skills lacking among many interested consumer groups— such as utility operations. 
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power supply scheduling, and billing— are at the core of activities undertaken by 
rural electric cooperatives on a daily basis for decades. As consumers actively search 
for ways to fully participate in a customer choice market, there is natural affinity 
between metropolitan consumer-based organizations and rural electric cooperatives. 

Critical Lessons 

1. A consumer -owned alternative must be enabled in every jurisdiction. 

Actual results in competitive markets have demonstrated through free enterprise 
that consumers— rural, suburban, and urban— clearly want a cooperative option. 1st 
Rochdale Cooperative certainly does not advocate a mandate that consumers be re- 
quired to join a cooperative, but we strongly advocate that any legislative or regu- 
latory restructuring initiative must enable a consumer-owned option. The 1st 
Amendment to the Constitution guarantees the right of the people peaceably to as- 
semble. Citizens should not be prohibited from joining tc^ether in consumer-owned 
entities to provide products and services for mutual benefit. "Customer Choice" must 
be designed around the customer and the customer's choice. "Customer choice" 
should not be a mere euphemism for a regime that only considers the well-being 
of energy companies and energy compan/es' choice of whether to serve. 

2. Our real world experience has demonstrated that market power— at 
both the wholesale and the retail level— is a serious threat to efficient de- 
velopment of a truly competitive market in electricity that will benefit con- 
sumers in the long run. As the structure of the wholesale market continues to 
evolve from the Congressional directives encompassed in the Energy Policy Act of 
1992, market power continues to be a challenge. For example, as New York's high- 
voltage transmission system is in the midst of transition from the New York Power 
Pool (controlled by the state's seven investor-owned utilities) to the New York I nde- 
pendent System Operator, 1st Rochdale Cooperative is actively working to ensure 
that the governance of the new wholesale institution actually results in an "inde- 
pendent" system operator. Our concern is heightened by the fact that the state's 
seven investor-owned utilities are now effectively six due to consolidation (so far). 
The "independent" system operator must facilitate evolution of the competitive mar- 
ket that the Congress, federal regulators, and state legislators and r^ulators are 
striving to create. New market institutions such as "independent" system operators 
must not merely perpetuate the monopoly industry structure that these bold legisla- 
tive and regulatory initiatives have been designed to replace. 

On the retail level, 1st Rochdale Cooperative is reminded at every turn of the 
dampening effect that market dominance has on the evolution of a fully competitive 
retail market. As examples— first, the New York Public Service Commission has del- 
egated to the Consolidated Edison Company of New York the authority to regulate 
the implementation of customer choice within its service territory— including such 
basic elements as setting customer back-out rates (called "shopping credits" in the 
Consolidated Edison territory), in-City power capacity thresholds, and restrictions 
on customer enrollments. 

Second, Consolidated Edison has led the way in regional consolidation by acquir- 
ing Orange & Rockland— one of the few nearby territories that could serve as a 
source of new generation for the constrained metro New York area. Similarly, on 
Long Island, the symbiotic relationship between the Long Island Power Authority 
(regulator of customer choice on Long Island) and the Keyspan companies (designers 
of customer choice on Long Island and a competitive electricity supplier throughout 
metro New York) raise questions among many consumers, especially when zero 
Long Island customers are taking competitive electricity despite the existence of a 
"competitive" market on Long Island sinceApril 1999. 

Third, the local monopoly utility also controls the fate of consumer-controlled tech- 
nologies such as dispersed generation— which will enhance local power reliability at 
a time when even Consolidated Edison may have difficulty meeting its own 80 per- 
cent in-City capacity requirement. Consolidated Edison has authority to set inter- 
connection requirements, and their unique requirements exceed those of many other 
local utilities, thus decreasing the savings to consumers of new technologies. As the 
local distribution utility. Consolidated Edison also has authority to impose standby 
charges that could further significantly reduce customer savings and thus the fled^ 
ling market for new technologies that enhance reliability, produce energy more effi- 
ciently, and increase the customer's role in their own energy management. 

Conclusion 

1st Rochdale Cooperative appreciates the opportunity afforded by the Sub- 
committee on Energy and Power to present our views on the current state of the 
competitive electric industry and to advocate protections for customers in a "cus- 
tomer choice" environment. 
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Mr. Barton. Thank you, Mr. Wortham. We will make sure that 
the big city boys from Stantonsburg and Paragould don't take ad- 
vantage of you rural, mid-Manhattan electric co-op guys here. We 
will provide any protection that you need just like we will Mr. 
Argo's daughter at Austin. 

Mr. Wortham. Thank you very much, Mr. Chairman. 

Mr. Barton. Mr. Watson, we are glad to have you here from the 
great State of Arkansas. We put your statement in the record and 
we will recognize you to summarize it. 

STATEMENT OF LARRY WATSON 

Mr. Watson. Mr. Chairman, I am not from Texas but my son 
was born in Abilene, Texas, while I was in the Air Force there dur- 
ing the Vietnam War, so its a small world. 

Mr. Chairman, members of the committee, it is an honor to tes- 
tify before you today with regard to State and local issues in elec- 
tricity competition. While my comments today are my own, they 
are consistent with the views of the American Public Power Asso- 
ciation. 

Mr. Chairman, with respect to public power in Arkansas and the 
rest of the country, I would like to make it clear that public power 
supports competition, and supports Federal legislation to deal with 
several key issues. 

Public power systems have long played a vital, pro-competitive 
role in the electric utility industry, serving as a comparison 
yardstick against which consumers can judge the performance of 
other utilities. At this critical point in the evolution of our industry, 
public power supports the enactment of Federal legislation that fa- 
cilitates and encourages State adoption of retail competition by re- 
moving Federal barriers and addressing interstate commerce 
issues. 

Above all else however, public power supports local control and 
self-determination, and therefore continues to oppose a Federal 
mandate for retail competition. The citizens of Paragould made the 
decision in 1938 to operate their own electrical utility when they 
could not get the service they needed at affordable rates, and they 
remain happy with that decision today. 

State retail competition laws, including Arkansas', have re- 
spected local authority and have allowed each public power commu- 
nity to decide for itself whether and when to participate in retail 
competition based on local circumstances. Local control has worked 
well for decades to keep rates low and service standards high. We 
agree with the State policymakers who have found no justification 
to cede any more of that control to other levels of government. 

In Arkansas, public power actively participated in efforts at the 
State and local level to adopt retail choice initiatives. As I learned 
at our annual national conference last week, this was also the case 
for public power systems all around the country that had recently 
passed legislation; that public power was an active constructive 
participant throughout the process. 

In our State there will be great political and economic pressure 
to opt-in to competition, but each municipal system will be able to 
set their own transition timetable. 
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We in public power have also tried to be constructive in focusing 
the debate in Washington. Most recently, again at our conference 
last week, APPA passed a resolution commending two members of 
this subcommittee. Congressmen Largent and Markey, for their ef- 
forts in constructing bipartisan comprehensive legislation. 

Among the many aspects of the bill. Congressman Largent and 
Markey addressed the primary barrier to public power's involve- 
ment in a competitive energy market, the private use issue, by in- 
cluding the provisions of H.R. 721, the Bond Fairness and Protec- 
tion Act by Congressmen J .D. Hayworth and Bob Matsui, in their 
bill. 

We appreciate that very much, as well as the co-sponsorship of 
Representatives Cox from California, Boucher from Virginia, Eshoo 
from California, and McCarthy from Missouri, among many others, 
for H.R. 721. 

The private use limitations on tax-exempt financing, the primary 
vehicle for financing State and local government infrastructure 
projects, limit public power's ability to participate in a competitive 
market. These limits include competing to retain our existing cus- 
tomers, replacing lost load, and placing transmission facilities in a 
Regional Transmission Organization; an RTO. 

There are other aspects of necessary Federal restructuring legis- 
lation that relate to protecting and enhancing what we have accom- 
plished in Arkansas that I would like to touch on briefly. 

We believe in the need for strong provisions to protect consumers 
against market power abuses, including: FERC authority to pre- 
vent abuses from occurring; the need to strengthen national reli- 
ability standards for the interstate transmission grid; and an un- 
conditional grandfathering mechanism that respects the State deci- 
sions that have already been made with respect to competition, in- 
cluding State decisions to respect local control and allow public 
power systems to opt-in to their new competitive market structure. 

Mr. Chairman, I do not have a longer written statement but have 
included provisions from our legislative efforts in Arkansas, as well 
as references to other previous communications that expresses 
APPA's position on the various aspects of restructuring. I look for- 
ward to answering any committee questions. Thank you again for 
the opportunity to testify. 

[The prepared statement of Larry Watson follows:] 

Prepared Statement of Larry Watson, General Manager, Paragould Light 
AND Water Commission 

Mr. Chairman, Members of the Committee, it is an honor to testify before you 
today with regard to State and Locai Issues in Eiectricity Competition. Whiie my 
comments today are my own, they are consistent with the views of the American 
Pubiic Power Association, APPA here in Washington. 

Arkansas passed a competition biii a coupie months ago in Aprii, that provides 
for: Competition of aii customer by J anuary 1, 2002, but not iater than J une 30, 
2003. In the Arkansas bill investor owned utility and cooperative will offer customer 
choice on that date. Municipal utilities have the right to opt in to competition on 
that date, opt in when their City Council or governing board chooses at a later date. 
In Arkansas, all parties worked for 15 months to finally get a consensus bill that 
was passed by our legislators. 

Mr. Chairman, with respect to public power in Arkansas and the rest of the coun- 
try, I would like to make it clear that public power supports competition, and sup- 
ports federal legislation to deal with several key issues. Public power systems have 
long played a vital, pro-competitive role in the electric utility industry, serving as 
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a comparison "yardstick" against which consumers can judge the performance of 
other utilities. At this critical point in the evolution of our industry, public power 
supports the enactment of federal legislation that facilitates and encourages state 
adoption of retail competition by removing federal barriers and addressing inter- 
state commerce issues. 

Above all else, however, public power supports local control and self-determina- 
tion, and therefore continues to oppose a federal mandate for retail competition. The 
citizens of Paragould made the decision in 1938 to operate their own utility when 
they could not get the service they needed at affordable rates, and remain happy 
with that decision today. State retail competition laws, including Arkansas', have 
respected local authority and have allowed each public power community to decide 
for itself whether and when to participate in retail competition based on local cir- 
cumstances. The track record that public power has maintained since we began 
serving our communities over a hundred years ago and has proven to work for our 
citizens and states have seen no reason to alter that longstanding governing author- 
ity. 

In Arkansas, public power actively participated in efforts at the state and local 
level to adopt retail choice initiatives. As I learned at our annual national con- 
ference last week, this was also the case for public power in other states that had 
recently passed restructuring legislation— that public power was an active, construc- 
tive participant throughout the process. I n our state there will be great political and 
economic pressure to do so. But they will each be able to set their own transition 
timetable. 

We in public power have also tried to be constructive in focusing the debate in 
Washington. Most recently, at our annual conference last week, APPA passed a res- 
olution commending two members of this subcommittee. Congressmen Largent and 
Markey, for their efforts in constructing bipartisan comprehensive legislation. 
Among the many aspects of the bill. Congressmen Largent and Markey addressed 
the primary barrier to public power's involvement in a competitive energy market, 
the private use issue, by including the provisions of H.R. 721, the Bond Fairness 
and Protection Act by Congressmen J .D. Flayworth and Bob Matsui, in their bill. 
We appreciate that very much, as well as the cosponsorship of Representatives Bou- 
cher (VA) and Eshoo (CA) for FIR 721. The private use limitations on tax-exempt 
financing, the primary vehicle for financing state and local government infrastruc- 
ture projects, limit public powers' ability to participate in a competitive market. 
These limits include competing to retain our existing customers, replacing lost load, 
and placing transmission facilities in a Regional Transmission Organization (RTO). 

There are other aspects of necessary federal restructuring legislation that relate 
to protecting and enhancing what we have accomplished in Arkansas that I would 
like to touch on briefly. We believe in the need for strong provisions to protect 
against market power abuses, including FERC authority to prevent abuses from oc- 
curring: the need to strengthen national reliability standards for the interstate 
transmission grid, and a clean grandfathering mechanism that respects the state de- 
cisions that have already been made with respect to competition, including state de- 
cisions to respect local control and allow public power systems to opt-in to their new 
competitive market structure. 

Mr. Chairman, I do not have a longer written statement, but have included testi- 
mony from our legislative efforts in Arkansas, as well as references to other pre- 
vious communications that expresses APPA's position on the various aspects of re- 
structuring, and I look forward to answering the committee's questions. Thank you 
again for the opportunity to testify. 

Mr. Barton. Thank you, sir, and thank you for being back on 
time. You were the only member of this panel that actually was 
back by 1:45. 

We want to now welcome our last witness but certainly not least, 
Mr. J ohn Tiencken who is the Executive Vice President and Chief 
Legal Officer for the South Carolina Public Service Authority. 

I might let you know that my mother's family are the Hamptons 
from South Carolina, and General Hampton was a great Governor 
and Civil War leader in South Carolina. So we are glad to have you 
here. Your statement is in the record, and we will let you summa- 
rize it. Welcome. 
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STATEMENT OF J OHN H. TIENCKEN, J R. 

Mr. Tiencken. Thank you very much, Mr. Chairman. You have 
a very distinguished lineage. Mr. Wade Hampton is well thought 
of even today in South Carolina. 

My name is J ohn Tiencken and I am Executive Vice President 
and General Counsel for an organization known as the South Caro- 
lina Public Service Authority. Now that is a State-owned utility. 
We are also known by the name of Santee Cooper. We are located 
in Monks Corner, not far from Charleston; a little town there on 
the coast of South Carolina. 

We are here today however, representing the Large Public Power 
Council, a group of 21 of the Nation's largest, publicly owned utili- 
ties. Our members serve 6 million direct retain customers and we 
own collectively, 44,000 megawatts of generation and we have 
24,000 miles of transmission line. 

We serve, Mr. Chairman, in the State of Texas through the 
Lower Colorado River Authority and through the city of Austin, but 
we also have members in California, Arizona, Florida, Georgia, 
New York, Tennessee, and other States. 

I would like to focus my remarks if I may, on two issues. The 
first issue was mentioned briefly by Mr. Watson and that is of very 
great importance to public power and that is the private use issue. 

I realize that this may not be the appropriate venue or forum for 
private use action, however we believe that private use is a nec- 
essary component of any complete deregulation package, and that 
is key and necessary for the support of public power to have some 
sort of private use reform. 

Private use restrictions of course, are imposed by the Tax Reform 
Act of 1986 and by prior law. They prevent public power companies 
from selling power to private parties except under certain very spe- 
cific and regulated conditions. 

And if a private use sale takes place the tax exemption for those 
bonds used to finance the plant which supplied the power, is jeop- 
ardized. If we lose the tax exemption we of course, will have signifi- 
cantly higher costs and we believe that that's an unacceptable re- 
sult. 

With the time constraints we have I would like to give you at 
least one example of a real life situation that we have to deal with, 
with private use, and that private use on our system, we have a 
number of big industries, ones that draw a significant amount of 
power. 

We cannot currently sell to those industries under any kind of 
special contract. The only type of arrangement we can make where- 
by we sell our power to those industries is under our rates sched- 
ules. A special contract is a private use contract. When competition 
comes, however, those industries will be looking for a special deal, 
and they can get a special deal now from private power companies 
but they can't get one from us because of the private use restric- 
tions that we have. 

We are going to be faced with a choice: either give those compa- 
nies a special contract and risk our tax exemption, or the possi- 
bility of the loss of a customer in the long-run. So those are bad 
choices and unacceptable in the long-run. We hope that there 
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would be some fix for that, and there is a solution which has been 
proposed. 

That solution is found in Mr. Largent and Mr. Markey's bill, and 
their proposal is to grandfather existing debt and eliminate private 
use with respect to that debt only. For construction of future gen- 
eration we would issue taxable debt, and we believe that this is a 
fair solution to the private use dilemma and one that could be a 
reasonable resolution that might be acceptable. 

We have another issue that we would like to talk about and it 
is a concern with regard to the jurisdiction of the FERC over trans- 
mission. We do not believe it is desirable or necessary that FERC 
have complete jurisdiction over public power transmission. First, 
we are already subject to the open access rules of the Energy Policy 
Act of 1992; those which have helped Mayor Bass so much over 
there in North Carolina. 

Second, we would simply be adding an additional layer of r^ula- 
tion on top of our existing regulation because our transmission 
rates are set by officials, elected and appointed public officials, and 
we are not private parties and we do not have a profit motive. 

Nevertheless we believe that there is a middle ground on this 
issue as well, and that is the codification of an approach that the 
FERC in fact used with Santee Cooper and with other members of 
the LPPC. Santee Cooper proposed this approach to the FERC in 
its rulemaking under Order 888 and was in fact, adopted by FERC 
for voluntary filings. 

And it is essentially a Golden Rule. We file a tariff with the 
FERC which says that anyone who uses our transmission system 
will be treated the same as we treat ourselves; thus the Golden 
Rule. This is the so-called comparability standard and it has in 
fact, worked. 

A reasonable middle ground would be to require all public power 
transmission owners to file such a tariff giving FERC the authority 
to make sure that the tariff was in fact, comparable. 

I would certainly refer you to the rest of my comments in writ- 
ing, and thank you very much for the opportunity to appear before 
you today. 

[The prepared statement of j ohn FI. Tiencken, j r. follows:] 

Prepared Statement of J ohn H. Tiencken, J r., Executive Vice President and 

General Counsel, South Carolina Public Service Authority on Behalf of 

The Large Public Power Council 

Good morning. My name isj ohn Tiencken, and I am the Executive Vice President 
and Generai Counsei of the South Caroiina Pubiic Service Authority (Santee Coo- 
per). I am here this morning on behaif of the Large Pubiic Power Councii ("LPPC"). 
I wouid iike to commend the members of the Commerce Committee for their carefui 
and deliberative look at how to restructure the electric industry for the benefit of 
all consumers, and I appreciate the opportunity to appear before you today. There 
are many issues to be addressed, but I will focus my comments today on three mat- 
ters of greatest importance to LPPC's customers— the private use restrictions, which 
stand to deny public power customers the benefits of competition: the "flexible" man- 
date proposed by the Administration and Members of this Committee, which could 
create uncertainty and litigation: and the unnecessary expansion of FERC authority 
over transmission. 

Background 

The Large Public Power Council is an association of 21 of the largest state and 
locally-owned electric utilities in the United States. Our members include the larg- 
est publicly-owned retail and wholesale electric power systems in the country. Our 
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members directly serve approximately 6,000,000 direct retail customers, and own 
and operate over 44,000 megawatts of generation, or about 11 per cent of the na- 
tion's total capacity. In addition, we own and operate in excess of 24,000 circuit 
miles of transmission lines. Our members are located throughout the country in 
states including Texas, Arizona, California, Kentucky, Florida, Georgia, New York 
and Tennessee 

Private Use 

The first issue I would like to address today is private use restrictions. These re- 
strictions, enacted by Congress in the 1986 Tax Reform Act, were written prior to 
the advent of a competitive electric industry. Today, these restrictions form a seri- 
ous barrier to open competition and customer choice. Because of the pace of deregu- 
lation in the states, it is important that Congress act immediately to fix this prob- 
lem. While I know that the changes to the tax code are not within the direct pur- 
view of this subcommittee, let me suggest that this subcommittee is a proper forum 
for helping to recognize the problem and recommend a potential solution. 

Public power systems have no practical source of external financing other than 
the municipal debt markets. Unlike private companies, public entities cannot issue 
stock. The private use rules which apply to our financing, simply stated, provide 
that no more than the lesser of 10 per cent, or $15 million of a power plant or trans- 
mission line financed with municipal debt, can be sold under contract to a private 
entity. In a regulated monopoly world that existed prior to competition, this require- 
ment was problematic but manageable. In a competitive world, it is has very serious 
consequences for our members, which have tens of billions of dollars in outstanding 
tax-exempt bonds held by thousands of small as well as institutional investors. 

In practice, here's what the private use rules mean in a competitive environment, 
which already is a reality in the wholesale markets and which is becoming a reality 
in the retail market for nearly half of all the states: 

1. In a competitive environment, large customers will seek and obtain special tai- 
lored contracts to meet their specific needs, just as they do in buying any product. 
Because of outdated private use rules, a public power utility may be unable to offer 
such a contract, even to customers in their own service territory that they have been 
successfully serving for decades. This could deny that customer the best choice in 
the market, and will lead to loss of customers for the utility for reasons that have 
absolutely nothing to do with price or quality of service. 

2. If a public power system loses a customer in a competitive environment (and 
all utilities will lose customers), the public system may be unable to re-market the 
generating capacity it had built to serve that lost customer as a result of the private 
use rules. Thus, any excess capacity that a public system has may become idle and 
unproductive for the economy solely as a result of the private use tax rules. I nability 
to resell the capacity can lead to significant financial losses and reductions in over- 
all economic efficiency. In turn, the remaining customers of that utility would pay 
higher costs. 

3. In its recent order, FERC has strongly encouraged that all transmission-owning 
utilities participate in Regional Transmission Organizations (RTOs). We support the 
development of RTOs as important to the establishment of competitive markets. At 
the same time, private use rules may act to preclude effective participation of public 
systems in an RTO. 

TheSolution 

Let me assure you that we as public power systems are not seeking to expand 
the use of tax exempt debt to compete in the future. We understand that, in the 
future, the rules of the road for all participants in the competitive marketplace 
ought to be as fair as possible, and we are working to that end. Public entities are 
not created to go out and build merchant plants thousands of miles from their own 
service territories. On the contrary, we are simply serving our own communities and 
our own customers. When our states act, we want to offer our customers choice; but 
when others come in to sell power to customers in our service territories, we then 
must be able to sell the capacity built for those customers in a productive manner 
which will keep costs low and at the same time enable us to repay our investors. 

Some have suggested that we must choose: either fence in our customers and deny 
them choice, or defease all our bonds, which as I noted above will lead to dramati- 
cally higher prices. We reject the notion that our customers should face a choice of 
being fenced in and denied choice or having their rates artificially increased. There 
should be no special "admission charge" for our customers to enjoy the benefits of 
free market competition. Unlike some of those very utilities that have proposed such 
fences, we want our customers to enjoy the ability to choose suppliers when our 
states so decide. In order to accomplish this, we do believe that relief from private 
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use rules for existing bonds is appropriate, so that we can avoid the seriously ad- 
verse financial implications on our investors and our customers that I've discussed 
today. 

The good news is that Congress is currently considering a proposal that the LPPC 
believes is the right solution to the private use issue. The LPPC has endorsed the 
private use provisions of the retail competition bill recently introduced by Congress- 
men Largent (R-OK) and Markey (D-MA). J ust as the overall bill represents bipar- 
tisan compromise, its private use provisions, which have also been introduced by 
Congressmen Hayworth (R-AZ) and Matsui (D-CA), represent a fair solution. These 
provisions allow publicly-owned utilities to elect to grandfather existing tax-exempt 
debt incurred to build generation facilities, and permits them to operate outside of 
restrictive current private use rules. In this way, publicly-owned utilities will be 
able to bring the benefits of competition to their customers. In exchange, publicly- 
owned utilities would permanently forgo the ability to issue future tax-exempt debt 
to build new generating facilities. Those utilities that do not elect to terminate 
issuance of tax-exempt debt would remain subject to modified private use rules. 

J urisdictional Issues 

Another issue that raises concerns for our members is the expansion of FERC au- 
thority into areas that are already properly managed by locally-owned public power 
systems. LPPC members own and operate the bulk of the state and locally-owned 
public power systems in this country. While the Federal Power Act exempts public 
power from the economic regulation provided for in Part II for profit-making enti- 
ties, most of us are subject to the transmission access provisions of the Energy Pol- 
icy Act of 1992 (EPACT). Moreover, the majority of our members, including Santee 
Cooper, have gone beyond that and have adopted open access tariffs and voluntarily 
submitted such tariffs to FERC. In fact, Santee Cooper has the distinction of being 
the first publicly-owned utility to do so. These filings assure that the access pro- 
vided for in our tariffs meet the standards of comparability and reciprocity that 
FERC requires. 

I am not aware of any instance where an LPPC member has been charged with 
an unfair or discriminatory denial of access to its transmission system. Notwith- 
standing that, some have said that our non-profit systems need to be subject to the 
same type of economic regulation by FERC as profit-making transmission owners. 
This is both unnecessary and unwise. It calls for an added layer of regulation where 
none is needed, and it fails to recognize the fundamental difference between a non- 
profit government owned entity whose rates are set by elected officials and a profit- 
making entity whose rates are set by private individuals. 

If additional federal regulation of state and locally owned transmission is thought 
to be necessary, we strongly recommend codification of the approach used by FERC 
with Santee Cooper and other public power open access filings. FERC could be given 
the authority to review public power open access tariffs for the purpose of assuring 
they meet the test of open access and comparability, but the legislation should not 
require such public entities to require the same FERC approval process for trans- 
mission rates to which profit-making entities are subject. 

Flexible Mandate 

Finally, while the LPPC supports the goals of retail competition, we want to im- 
press upon the Committee that the states and publicly-owned utilities are in the 
best position to determine when and if retail competition is beneficial for their cus- 
tomers. Both the Administration and Largent-Markey bills mandate retail competi- 
tion by means of what some call a "flexible" mandate. The LPPC recognizes a flexi- 
ble mandate is a improvement over a hard mandate, but remains concerned that 
this form of mandate will create uncertainty and could invite legal challenges of 
local decisions. If a publicly-owned utility determines that retail competition will 
harm its customers, it should simply be allowed to opt-out. Utilities should not be 
burdened with providing FERC proof that customers are harmed under the nebu- 
lous criteria that the harm can not be "mitigated." 

I n conclusion, the LPPC believes that the Committee is moving in a positive direc- 
tion on retail competition issues. We would like to work with you to ensure that 
the Largent-Markey private use provisions are enacted by this Congress, and to 
modify the "flexible" mandate and FERC jurisdictional issues to ensure that the fed- 
eral government acts only where it is necessary and appropriate. Thank you for the 
opportunity to testify before you today. 

Mr. Barton. Thank you, sir. We appreciate your testimony. Be- 
fore we go to questions I am told Mayor Bass, that two of your local 
Mayors who participated with you in aggregation are here. You 
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just happened to be the one that drew the short straw and lost and 
had to testify. If they are still in the audience could you introduce 
them to the subcommittee, please? 

Mr. Bass. Yes. If Mayor Ralph Smith of Black Creek would raise 
his hand? 

Mr. Barton. Why don't you stand up, sir? 

Mr. Bass. And Mayor Annie Beasley of Sharpsburg. 

Mr. Barton. Well, I knew she was a lady because she had her 
hat on and we are glad to have some class in this audience. We 
welcome both of you and I know that you all have worked with 
Mayor Bass and have a real success story for your constituents. 
And we are very pleased that you could come and participate also. 

I am going to set the clock and the Chair, I am going to recognize 
myself for the first 5 minutes of questions. 

My first question is to Mr. Wortham. Would your co-op be able 
to exist in a State that had not opened its market like New York? 
In other words, could you do what you are doing in Alabama, for 
example? 

Mr. Wortham. Not to my knowledge. We could sell other services 
like satellite television, internet services, that we are going to sell 
in New York State. 

But electricity, we could possibly aggregate to negotiate with to 
local provider to perhaps get a better deal for residential cus- 
tomers, but we couldn't participate in the wholesale market the 
way that we do, to directly go to other power suppliers. 

Mr. Barton. Okay. And Mr. Watson, in Arkansas who has just 
passed a restructuring bill, when does the market become open in 
Arkansas? 

Mr. Watson, j anuary 1, 2002, or as late as 2003, but there 
would have to be some things happen for 2003, for j une 30. That 
is if ISO and RTO is not set up in place in our State we have one 
predominant utility, very predominant, and if the PSC is not satis- 
fied that there has been enough, maybe divesture or that a few of 
their transmission lines which right now they are not even a mem- 
ber of the reliability council in that area. 

And so those are some concerns as to, can that be worked out 
as to whether, you know, we can start by 2002. 

Mr. Barton. Now, in the interim between now and 2002, can 
your city do anything? Can it opt-in? 

Mr. Watson. No. No one can opt-in until that day. Now, we are 
preparing, like everyone else, as municipal. Of course, the lOUs are 
in for sure; co-ops are in. Municipals have to opt-in at that date. 
Our utility plan is to opt-in. 

You cannot attract new industry in this day and age if you are 
an island to yourself without competition. It won't happen. And 
that has been one of my other big jobs; is bringing industry to our 
town, and it won't happen 

Mr. Barton. And where is Paragould? 

Mr. Watson. Paragould is 75 miles north of Memphis. 

Mr. Barton. North of Memphis? 

Mr. Watson. Right. 

Mr. Barton. So you would compete with Tennessee and I guess, 
Missouri? 

Mr. Watson. Missouri, that is right; Tennessee and Missouri. 
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Mr. Barton. Maybe Northern Mississippi. 

Mr. Watson. When we compete for jobs, we compete with North- 
ern Mississippi, Tennessee, and Missouri. 

Mr. Barton. So do you feel comfortable that if we don't have 
this, what has been referred to as the hard Federal date certain 
mandate, that there is enough critical mass that it will force other 
States to open up? 

Mr. Watson. I think it is like that young calf running downhill. 
We pride ourself in being good, economic developers in our small 
town. We have a lot of major insurers with major names; Fortune 
500 companies. And you are not going to get them in the future. 
They are not going to be captive of anybody to come new. And so 
it is going to go that direction. 

Mr. Barton. Now Mr. Tiencken, in terms of the private use 
issue, are you comfortable with the idea of grandfathering existing 
tax exempt bonds but forcing new transmission to be built with 
taxable bonds? 

Mr. Tiencken. We prefer the language which is contained in the 
Largent/Markey Bill, Mr. Chairman, which does exclude trans- 
mission and allowing transmission to still be financing with tax ex- 
empt. 

Mr. Barton. Regardless of the load? 

Mr. Tiencken. Regardless of the load, yes. 

Mr. Barton. Okay. We have a vote on so I am going to reserve 
the rest of my questions and recognize Congressman Shadegg so 
that perhaps we can let this panel go and not have to come back 
in 20 minutes or so. So I am going to yield back my time. 

I have some written questions, and the fact that I didn't ask you 
two doesn't mean that I don't love you. It just means that we are 
trying to expedite things. But we will have questions for you in the 
written record. 

Mr. Shadegg. 

Mr. Shadegg. I thank the chairman and I want to begin by say- 
ing I deeply regret that I was not able to question the first panel 
which included the witnesses from Texas. As I have listened to 
their testimony describing the Texas legislation I was and I am 
with some trepidation, pay a compliment to Texas and this com- 
mittee. I want to say that it sounded to me like a very thoughtful 
and very thorough legislation which addressed a lot of the issues 
of concern to me. 

I also am not certain we want to let this panel go because it 
seems to me they are a repository of a great deal of information, 
but we may, as a result of the schedule, be forced to do that. 

Let me start by asking any of you who might want to comment, 
if you have had a chance to look at the Texas legislation and would 
be interested in commenting on how it would affect you and your 
particular practice if that legislation were in fact, the model across 
the country for States? 

Mr. Tiencken. We have examined the Texas legislation. We are 
currently, in South Carolina, undergoing a review through both the 
Senate and the Flouse, of various proposals for deregulation. 

That review has not yet resulted in any kind of affirmative ac- 
tion out of a committee, however, but the Texas legislation I think, 
has been a welcome addition to the knowledge base and another 
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model which we can use toward identifying what's appropriate and 
the best mechanism to make sure our customers are well protected. 

Mr. Shadegg. Anybody else want to comment? 

Mr. Watson. I can tell you from a State that just passed, some- 
body defining predominant could be evasive. Who is a predominant 
provider, who dominates transmission or whatever? What percent- 
age is that? That is of some concern to me in the Arkansas legisla- 
tion as to the PSC will determine when they feel like that they are 
not dominant. So I wonder where that might come down. 

Mr. Wortham. Although I am a resident of New York City my 
father is on the Small City Advisory Committee for the Texas Mu- 
nicipal League for this restructuring bill, and it is my under- 
standing that this would allow cooperatives, consumer-owned enti- 
ties, to expand into small towns and also for industrials like the 
Houston Ship Channel and so forth, to form into cooperative enti- 
ties. 

So in terms of the operations we do in New York City I believe 
that would be allowed under the Texas law. 

Mr. Shadegg. If I could, let me just interject a second question 
and maybe we can get a quick answer to this. The chairman of the 
full committee earlier this week indicated his desire to push legis- 
lation and throw support behind that and I believe he's going to be 
worki ng with the chai rman of the subcommittee to draft a bill. 

But significantly, in his remarks he said that he felt it was not 
necessary to include a date certain. To what extent does that pro- 
vide you a level of comfort and the fact that Texas doesn't have a 
date certain that allows opt-i n/opt-out, and apparently the legisla- 
tion that Mr. Bliley and the chairman of the subcommittee are 
going to be pushing would also not have a date certain? 

Mr. Tiencken. We certainly appreciate the fact that there is con- 
sideration for eliminating the date certain. We think that that is 
necessary. And it gives us the flexibility as public power entities 
to migrate into what is obviously going to ultimately be some sort 
of deregulated environment nationwide. 

So I think that what we are looking at is, we are looking at the 
flexibility to choose. Local control is a predominant theme among 
our municipalities and State-owned entities, and we think that 
that's most important. 

Mr. Shadegg. Does anybody else want to comment on it? 

Mr. Wortham. I would echo Mr. Tiencken 's response from, first 
of all our cooperative basically supports the national rule like the 
cooperative association's position that there should be a flexible 
mandate allowing a lot of choice to the States. And it also allows 
the States to be the primary entity and it provides minimal con- 
sumer protections for all 

Mr. Barton. I want to let the witnesses know that we have got 
about 7 minutes and if your answers are short and the questions 
are short we will let this panel go in 7 minutes. If the answers are 
long and the questions are numerous you will have to come back 
and it will be another 30 or 40 minutes. 

Mr. Shadegg. Well, my questions won't go beyond the next 2 
minutes. 
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Mr. Barton. Do you want to yield the rest of your time to Mr. 
Burr? I can see he has one or two questions. And your time did just 
expire, by the way. 

Mr. Shadegg. Yes, the last 2 minutes of which, you took. I just 
want to say that— and I will just make it a comment rather than 
a question. I have to tell you that I am deeply troubled by the pri- 
vate use issue. 

I have a great concern about Arizona. In Arizona we have one 
large lOU serving my district and one large, public power entity 
serving my district. They are at war over the private use issue. 
And I am getting all kinds of conflicting information. 

For example, I have literature that says to me, well, the I RS reg- 
ulations recently enacted create both the 6-month window during 
which a public power entity could sell power without concern for 
the public use restriction, and that those regulations went beyond 
that and said, so long as a public power entity is selling power to 
replace lost load, it can enter into long-term contracts. 

I can't take Mr. Burr's time. I would love it if someone could 
come and try to clarify some of those issues for me. I also note that 
you are very pleased that the Markey/L argent legislation contains 
the language from Mr. Hayworth's bill. I am trying to figure out 
where the difference is. 

It seems to me both of them grandfather existing debt, and that 
therefore the biggest distinction between the two is the income tax 
provision. If that is true, fine, I understand that distinction. If their 
treatment of existing debt is different I would like to get an expla- 
nation of that. 

And with that I will yield back the balance of my time. 

Mr. Barton. We are going to recognize Mr. Burr. Let me make 
a quick announcement and I am going to let him Chair the rest of 
the hearing. We are going to be soliciting views from the sub- 
committee members on their input on a comprehensive bill, and 
Chairman Bliley and I are going to work with Congressman Hall 
to draft that bill during the J uly 4 work period. So I encourage all 
subcommittee members to answer your questionnaire expeditiously. 

With that, I am going to recognize Mr. Burr, let him Chair the 
hearing, and when you are concluded you can adjourn the hearing. 

Mr. Burr. I thank the chairman. Mayor Bass, let me just go to 
you just very briefly. How many residents called you in your town 
when you got this new power deal and complained that you were 
buying power from somebody different now? 

Mr. Bass. No one. 

Mr. Burr. Would you say that really, residents don't care who 
they get it from but they do care about the price of it? 

Mr. Bass. I think that is a correct statement. 

Mr. Burr. They look to you for the reliability aspects and they 
count on you to negotiate with firms that can deliver? 

Mr. Bass. That is correct. 

Mr. Burr. Let me ask the rest of you if there is a comment rel- 
ative to reciprocity. I just heard two people answer yes, we don't 
like the date certain. Does South Carolina have a problem with rec- 
iprocity for States that are open, saying the States that aren't 
open, your utility can't come in here and sell? 
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Mr. Tiencken. Speaking on behalf of Santee Cooper and not the 
large public power council in its entirety because I'm not sure 
where everyone sits on the reciprocity issue, but my belief is that 
they would share my view which is that reciprocity is a reasonable 
requirement in a deregulation bill. 

Mr. Burr. Mr. Watson? 

Mr. Watson. I agree with that. 

Mr. Wortham. 1st Rochdale cooperative is competing in New 
York City against whoever comes into the City and will compete in 
other jurisdictions where they are open. So we don't really have a 
position to favor reciprocity or not, given the restrictive market 
areas that we are competing in. 

Mr. Burr. Okay. 

Mr. Argo. Reciprocity is good. Whether or not it should be man- 
dated is another question. I think the market will take care of it. 

I don't think it is going to be necessary. 

Mr. Burr. I would agree with you to a large part, Mr. Argo, but 
not many in this industry will allow their trust to be in the mar- 
ketplace maybe, if we could get it right they will learn that the 
marketplace is in fact, the best barometer. 

I n an effort to allow me time to go vote, let me take this oppor- 
tunity to thank you for your patience. This has been an unusual 
day where we have been called in and out and in and out. 

I will assure you that this testimony has been very valuable to 
the subcommittee as we move forward over the next 4 weeks to try 
to put together legislation. Please feel free to share with any mem- 
bers of this committee any additional thoughts that you might have 
about how we get the policy right on this legislation. 

This hearing is now adjourned. 

[Whereupon, at 2:35 p.m., the subcommittee was adjourned.] 



